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GOOD MANNERS IN CONTEXT OF
CZECHOSLOVAK LEGAL ORDER

KRISTINA BALISOVA
kristina.balisova@gmail.com
Paneurdpska vysoka skola, Fakulta prava Ustav teodrie a dejin §tatu a
prava

Predkladany c¢lanok je zamerany na vyvoj problematiky dobrych
mravov ako jedného zo zakladnych principov, na ktorom bolo kreované
Geskoslovenskeé sikromné pravo ako integralna sucast pravneho poriadku
Ceskoslovenskej republiky. Cielom je vymedzif nielen podobu a miesto
zmieneného principu v systéme ¢eskoslovenského pravneho poriadku, ale
aj vysvetlit dovod aplikacie roznych pojmov sltZiacich na ich oznacenie,
resp. vyjadrenie v prislugnych zdkonoch. Submitted article is focused
on developement of good manners matter as a part of general principles,
which has formed branch of czechoslovak legal order, i. e. czechoslovak
civil law. Mail aim of submitted article is not only to define the position
and the range of mentioned principle in the structure of czechoslovak le-
gal order, but to explain reasons for application of different conceptions
in particular laws, as well.
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INSTITUTE OF GOOD FAITH AND GOOD
MANNERS IN THE FAMILY LAW

MARTINA CIRBUSOVA
tinacrbs@gmail.com
Pravnicka fakulta MU

Dobrej viere pripadi rovnaka ochrana, sice nie rovnakej intenzity ako
skuto¢nému subjektivnemu pravu, ale pripada. Dobra vieru a dobré
mravy je moZné v obc¢ianskom prave uplatiiovat v celej rade pripadov,
od institatu vydrzania po bezdoévodné obohatenie. Malo kto sa ale za-
my&la nad uplatnenim dobrej viery v rodinnom prave. Ista paralelu je
mozné vidiet v zasade estoppel, pouZitie ktorej sa doméhala pani Evans
v momente kedy jej bolo navzdy odihaté pravo na rodinny zivot. Good
faith has protection of a similar extent, although not the same intensity
as the actual individual rights. Good faith and good manners can be
applied in civil law in a wide range of cases. But few who considers the
application of good faith in family law. Similar approach can be seen
in the principle of estoppel, the use of which Ms Evans sought in the
moment when she was forever denied the right to family life.
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THE ROLE OF GOOD FAITH AND GOOD
MANNERS IN CONSUMER LAW

EvAa DOBROVOLNA
204602Q@mail. muni.cz
Pravnicka fakulta Masarykovy univerzity v Brné

Piispévek se zabyva institutem dobré viry a dobrych mravi a jejich
tlohou ve spotiebitelském prévu, zejména z pohledu vykladového prob-
lému § 56 odst. 1 ob¢anského zékoniku, tedy v souvislosti se zakazanymi
ujednanimi ve spotfebitelskych smlouvich. Na obecny uvod k problem-
atice navazuji konkrétni praktické problémy. Nakonec jsou dobré vira
a dobré mravy ve spotiebitelském pravu rozebriny i z pohledu kom-
parativniho v navaznosti na implementaci smérnicového prava v oblasti
ochrany spotiebitele. The paper deals with the institute of good faith
and good manners and their role in consumer law, particularly in view of
the interpretative problem of § 56 subsection 1 of the Civil Code, namely
in connection with prohibited terms in consumer contracts. The gen-
eral introduction is followed by the concrete practical problems. Finally,
good faith and good manners in consumer law are discussed from a com-
parative perspective in relation to the implementation of the European
directions in the consumer protection.
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GOOD MANNERS AND GOOD FAITH IN
OBLIGATION LAW

LENKA DOUBRAVOVA
lenkadou@seznam.cz
Masarykova univerzita, Pravnicka fakulta

Cilem ptedkladaného konferen¢niho pfispévku je analyzovat dulezitost
dobrych mravii a dobré viry v zévazkovém pravu. Prace se soustiedi ze-
jména na rozhodovaci praxi Ceskych soudd v této oblasti a srovnévi
Ceskou legislativu se zahrani¢nimi dpravami. Pfispévek je zaméfen
hlavné na pfedsmluvni fazi kontrakta¢niho procesu. Zavérem se snazi
analyzovat vliv dobrych mravi a dobré viry na aktudlni pravni pred-
pisy. The present conference paper analyses the actual importance of
good manners and good faith in obligation law. It focuses mainly on
the decisions of Czech courts and compares the national legislation with
foreign codes. The article deals especially with the precontractual phase
of contraction process. Finally it tries to analyze the impact of good
manners and good faith on the actual legislation.
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GOOD FAITH IN CONTRACTING PROCESS

MIROSLAV FRYDEK
frydekjr@uolny.cz
Pravnicka fakulta, Masarykova Univerzita, Katedra d&jin statu a
prava, Ustav dovednostni vyuky a inovace studia. Univerzita
Palackého v Olomouci, Pravnicka fakulta, Katedra teorie prava a
pravnich déjin

Piedkladany piispévek se snazi monitorovat zédkladni koncepci predsm-
luvni odpovédnosti v fimském pravu. V soucasné privni tpravé ani
v fimském préavu nebyl tento institut explicitné upraven, ale s jeho
zédkonnym zakotvenim poc¢ind navrh nového obcanského zakoniku.
Piispévek se proto zaméiuje na zékladni prvky odpovédnosti a snazi
se najit jeho vychodiska v pravnich i nepravnich pramenech Ffmského
prava. The present conference paper analyses the basic concept of pre-
contractual liability in the Roman law. Neither according to the actual
Czech legislation nor the Roman law had explicit regulation of this in-
stitute. On the other hand, the precontractual liability is a part of new
Czech civil code. That is why the article tries to focus on the basic
elements of this liability and tries to find grounds in Roman legal and
non legal sources of law.
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PRINCIPLE OF GOOD MANNERS IN
PROCESS OF RECOGNITION AND
ENFORCING FOREIGN ENFORCEMENT
ORDERS IN THE CZECH JURISDICTION

LiBor HoLY
l.holy@mail.muni.cz
Masarykova univerzita, Pravnicka fakulta

Prispévek si klade za cil charakterizovat postaveni a tlohu zasady do-
brych mrava v procesu uznavini a vykonu cizich soudnich rozhodnuti,
cizich rozhodéich nélezii a jinych exekucénich titulii v ramci jurisdikce
Ceske republiky. Autor se snazi odpovédét na otézku, zda-1i muze roz-
por naroku opravnéného subjektu s dobrymi mravy, a to at jiz co do jeho
povahy, pfedmétu ¢i procesu ziskini, poslouzit jako dostateény davod
pro odmitnuti uznani a vykonu ciziho exekuéniho titulu. Néasledné se
zabyva zékladni analyzou relevantni pravni tpravy a snaZi se popsat
odlidnosti charakteristické pro jednotlivé druhy exekué¢nich titulia. Po-
zornost je rovnéz vénovana tloze soudu v souvislosti se zasadou oficiality
jakozto i postaveni stran a jejich procesnich moznosti v téchto fizenich.
The contribution aims to characterize the position and role of the prin-
ciples of good manners in the process of recognition and enforcement of
foreign judgments, of foreign arbitral awards and other enforceable doc-
uments under the jurisdiction of the Czech Republic. The author tries
to answer the question whether ,contra bonos mores* claim of rightful
party, whether in its nature, object or process of acquiring, can serve
as a sufficient reason for refusing recognition and enforcement of foreign
enforcement title. The article then deals with the basic analysis of rel-
evant legislation and seeks to describe the characteristic differences for
different types of enforcement orders. Attention is also given to a role
of court in relation to the principle of officiality as well as the position
of the parties and their procedural options in these proceedings.
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CATEGORIE OF GOOD MANNERS AND ITS
IMPACT ON THE FIELD OF LABOUR LAW

JAN HORECKY
jan.horecky@law.muni.cz
Masarykova univerzita Pravnicka fakulta

Piispévek, jak jiz z jeho nazvu ,Kategorie dobrych mravt a jeji dopad na
oblast pracovniho prava“ vyplyva, pojednava o dopadu dobrych mravii,
jako obecného regulativu spoletenskych vztaht, na konkrétni oblast vy-
tyCenou normami pracovniho préva reprezentovanou pracovnépriavnimi
vztahy vzniklymi kolem definice zavislé prace. Clanek jednak v obecné
roviné pojednavé o kategorii dobrych mravii, o mozném vzniku rozporu
mezi obsahem pojmi legalita a legitimita, ale soucasné se i zaméfuje na
konkrétnéjsi projevy dobrych mravt jak v pracovné pravni legislativé,
tak v konkrétni vSedni realité pracovniho prava. This contribution, as
flowing from its title ,Category of good manners and its impact on the
field of labour law", deals with the impact of good morals, which rep-
resent a general regulator of social relations, on a concrete area being
limited by the labour law rules. The contribution describes in a general
manner the category of good manners, of a possible conflict between
the concepts of legality and legitimacy, but it focusses at the same time
on the more concrete effects of the good manners both in labour law
legislation, and in concrete everyday reality of labour law.




COFOLA Conference 2011: Key Points and Ideas 21

GOOD MANNERS AND GOOD FAITH IN CASE
OF DISTANCE CONTRACTS —~ CHOSEN
PROBLEMS

MiLosLav HRDLICKA

hrdlicka.miloslav@seznam.cz
Prévnicks fakulta MU

Dobré mravy a dobra vira patii k zakladnim zasaddm soukromého
prava. Jedna se o instituty, které svymi kofeny sahaji az do dob fim-
ského prava a jejich role je nezastupitelnd i v dneSni dobé&. Tento
piispévek se bude zabyvat problematikou uplatnéni téchto instituti
v piipadech distan¢niho uzavirani smluv. Elektronické uzavirani sm-
luv je problematikou novou a vyvstavaji tedy otazky, zda a s jakymi
specifiky se uplatni dobré mravy a dobré vira i v piipadech distan¢nich
smluv. Good manners and good faith are the fundamental principles of
the private law. The roots of these principles can be found in Roman
Law and their role is irreplaceable in these days, too. This contribution
will address the applicability of these principles in the distance con-
tracts. New issue of electronic contracting raises also questions of the
relevance of the principles of good manners and good faith in the dis-
tance contracts. Aim of this contribution is to explore the specifics of
possible applicability of these principles in the process of the distance
contracting.




22 COFOLA Conference 2011: Key Points and Ideas

DOES PROTECT CZECH LAW THE GOOD
FAITH BY ESTOPPEL?

ZDENEK KAPITAN
zdenek.kapitan@law.muni.cz
Pravnické fakulta Masarykovy univerzity

Estoppel je tradi¢nim institutem mezinarodniho prava vefejného. Ap-
lika¢ni praxe videfiské Umluvy OSN o smlouvach o mezinarodni koupi
zboZi odvodila existenci pravidla estoppelu i pro mezinarodni obchod.
Pravni zaklad estoppelu tvoiri princip ochrany dobré viry. Tento
piispévek odpovida na otazku, zda se mohou rovnéz predpisy ¢eského
vnitrostatniho prava stat zékladem pro prosazeni pravidla estoppelu.
Estoppel is a traditional institute of (public) international law. The
application practice of the Vienna UN Convention on Contracts for the
International Sale of Goods derived the existence of the estoppel-rule for
the international business. The legal basis of estoppel creates the good
faith protection principle. This contribution corresponds to the ques-
tion whether the Czech national law may also be a basis of to enforce
estoppel-rule.
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GOOD MANNERS AND GOOD FAITH AS A
PROBLEM OF CIVIL SERVICE ETHICS

Gyura Kor
koigyula@gmail.com
Institute for Legal Studies of the Hungarian Academy of Sciences
(Administrative Law Division) Doctoral School of Law, Széchenyi
Istvan University, Faculty of Law

The legal scientific researches seek the major systems of the civil ser-
vice ethics infrequently. The ’good manners’ and ’good faith’ aren’t
typical concepts in this field. This paper emphasizes the different typ-
ical forms of that two concepts in the different laws, and the different
code of conducts/code of ethics. This contribution analyses the ques-
tion of ’courtesy, and willingness to help in a respectful manner’ in EU
civil service ethics, and the most interesting questions of the German
‘Beamtenethos’ (e.g. "Verhalten’ and 'Zuriickhaltung’), the requirement
of ’courtesy’ in Australian Public Service Code of Conduct, and the ap-
pearence of ’good faith’ in Portugese Administrative Personnels’ Act.
The legal scientific researches seek the major systems of the civil ser-
vice ethics infrequently. The ’good manners’ and ’good faith’ aren’t
typical concepts in this field. This paper emphasizes the different typ-
ical forms of that two concepts in the different laws, and the different
code of conducts/code of ethics. This contribution analyses the ques-
tion of ’courtesy, and willingness to help in a respectful manner’ in EU
civil service ethics, and the most interesting questions of the German
‘Beamtenethos’ (e.g. "Verhalten’ and 'Zuriickhaltung’), the requirement
of ’courtesy’ in Australian Public Service Code of Conduct, and the ap-
pearence of ’good faith’ in Portugese Administrative Personnels’ Act.
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THE GOOD FAITH AND THE LAND
REGISTER RECORDS

RADpIM KoOSTIK
41762@mail. muni.cz
Pravnicka fakulta MU

Clanek se zabyvé ochranou dobré viry tcastnikii soukromopravnich vz-
tahli se zaméfenim na opravnénou drzbu nemovitosti. Popisuje zavéry
soudni judikatury definujici situace, v nichZ se drzitel nemovitosti
nachézi v dobré vife. Vychazi z pravni upravy katastru nemovitosti,
podle niz ten, kdo ziskal drzbu nemovitosti v dobré vife, zaloZenou na
stavu zapisi v katastru, je povinen ustoupit jejimu skuteénému vlast-
niku. SnaZi se vystihnout vztah ochrany dobré viry zapsanych vlastniki
a 0sob opravnénych podle restitucénich piedpisti. The article deals with
the protection of the good faith of individuals in civil law cases. It
focuses on the lawful possession of real estate and describes the find-
ings of the judicial decisions defining situations in which the possessor
is in good faith. It is based on the land register regulation, according
to which the person who acquires the possession of real estate in good
faith in the records of land register, is requiered to withdraw from the
real owner. It tries to describe the relation of the protection of the good
faith of registered owners and the persons entitled by the restitution
law.
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§3 SUB. 1 CIVIL CODE APPLICATION WITHIN
THE SCOPE OF CIVIL TRIAL

Prispévek se vénuje postupu aplikace ust. §3 odst. 1 o0.z. v ramci
civilntho soudniho fizeni sporného, a to zejména s ohledem na zakon-
nou koncentraci fizeni. Podava se stru¢ny piehled toho, jak o aplikaci
§3 odst. 1 o.z. rozhoduje Nejvyssi soud CR a Ustavni soud CR, jaka
je ustalené rozhodovaci praxe. Prispévek se pak déle zabyva tim, zda
obecné soudy mohou zajistit ochranu pfed vykonem prav v rozporu
s dobrymi mravy i ve sporném fizeni ovladaném nyni zédsadou koncen-
trace fizeni. The article attend to the procedure of 3 sub. 1 Civil Code
application within the scope of contentious civil trial with emphasis on
the legal trial concentration. It reports an sententious summary of how
the Highest Court of the Czech republic and the Constitutionla Court
of Czech republic adjudiacte the application of the §3 sub. 1 Civil
Code. How the established decision praxi looks like. The article handle
also wheather district courts can ensure protection against excercise of
rights in discordant good manners also in contentious civil trial which
is nowadays possessed by principle of the trial concentration.
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GOOD MANNERS VS. FREEDOM OF
CONTRACT IN THE AREA OF INFERTILITY
TREATMENT

JANA LOJKOVA

jana.lojkova@centrum.cz
Pravnicka fakulta MU

Jednim z nejsmutnéjsich disledkt dnesniho Zivotniho stylu, ktery trapi
mladé lidi na celém svété, jsou problémy s plodnosti. Vyvoj metod
asistované reprodukce na druhou stranu naStésti poskytuje Sanci stale
vét§imu poctu para. Spoleéné se zménou tradi¢nich rodinnych modeli,
které se ve spole¢nosti vyskytuji, je proto lé¢ba neplodnosti ndrokovana
i v pfipadech, v kterych by to jesté pfed nékolika lety nebylo pfed-
stavitelné. Pravni fady na okolnosti jejich zédosti Casto jesté nestalily
zareagovat, jedinym a naprosto zdsadnim korektivem, s kterym tak sm-
luvn{ zaklad vztahu musi byt poméfovan, je soulad s dobrymi mravy.
One of the most unpleasant consequences of present day life style that
trouble people all around the world are difficulties in ability to get preg-
nant and have a health pregnancy. Fortunately, advances in fertility
treatment hold up hopes to more and more couples. Together with
changing trends in modern society, fertility treatment is requested in
situations that would not be imaginable even few years ago. Legal or-
ders do not provide concete regulation of those situations very often.
The most important thing that must be considered there is a confor-
mity of a contract basis of the whole relationship with good manners.
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PRINCIPLE OF GOOD FAITH AND
INSTITUTE OF ACQUISITION FROM
NON-OWNER IN HANDBOOK OF MUNICIPAL
LAW BY JAN FROM GELNHAUSEN

LENKA MALAROVA
261132Q@Qmail.muni.cz

Cilem tohoto pfispévku je poukdzat na uplatnéni fimskoprivni zasady
»bonae fidei“ ve stfedovékém méstském préavu na ukizce Pfirucky prava
méstského Jana z Gelnhausenu. O vyznamu dobré viry zde bude po-
jednédno v souvislosti s institutem nabyti véci od nevlastnika, ktery
disledkem stifedovéké pravni romanizace vykazuje ¢etné shody s pravni
dpravou fimského prava. Pozornost bude vénovana nejen problematice
nabyvani vlastnického prava od nevlastnika, které bylo i pfes dobrou
viru nabyvatele zna¢né ztizeno, ale také pravnim nasledkim s tim spo-
jenym. The aim of this paper is to demonstrate application of the
principle of good faith in the medieval municipal law in Handbook of
municipal law by Jan from Gelnhausen. The meaning of good faith
will be discussed here in connection with the institute of acquisition
from non-owner, which is the result of a medieval penetration of Roman
law. Attention is given not only to the issue of acquisition ownership
right from non-owner, which was in spite of purchaser’s good faith very
difficult, but also to the legal consequences involved.
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GOOD MANNERS AS THE FACTORS OF
SUCCESS OF MULTINATIONAL COMPANY
DANONE

LubpMiLa NAVRATILOVA
navratilova@fbm.vutbr.cz
Vysoké uceni technické v Brné Fakulta podnikatelska

Prispévek se zabyva faktory uspéchu francouzské nadnarodni spolec¢nosti
Danone, ktera mé za sebou dlouholetou historii a zejména v poslednich
dvou dekaddach dokazala vybudovat silné a svétoznamé znacky vyrobku
na potravinaiském trhu a to pravé pomoci dobrych mrava spole¢nosti.
Piispévek predstavuje metodiku, ktera byla pouzita pro ziskini potieb-
nych dat a informaci a to sekundarnim sbérem dat. Priispévek se
soustied'uje na moznosti, které jsou kli¢ové pro uspéch firem, v praktické
Casti predstavuje spole¢nost a dale obsahuje analyzu spole¢nosti a ne-
deals with the factors of success of the French multinational company
Danone that has a long history and especially in the last two decades has
built strong and well-known brand names in the food market and espe-
cially by good manners of the company. The paper presents a method-
ology that was used to obtain the necessary data and information and
secondary data collection. The paper focuses on the opportunities that
are crucial for the success of companies and in the practical part in-
troduces the company Danone and it includes analysis of the company
and the most important factors of her success as a social multinational
company.
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GOOD FAITH IN THE LIGHT OF DECISION
OF THE CIVIL AND COMMERCIAL DIVISION
OF THE SUPREME COURT

Arica OBERTOVA
alica.obertova@centrum.cz
Prévnicks fakulta MU

Piispévek se zabyva rozhodnutim velkého senatu obcanskopravniho
kolegia Nejvyssiho soudu ze dne 30.1.2008, sp.zn. 31 Cdo 3177/2005.
Nejvyssi soud se v ném vyjadfil, Ze dobra vira je relevantni v otézce
posouzeni platnosti smluv navazujicich na primérni smlouvu od které
bylo odstoupeno, neni vSak presumovéina a dikazni bfemeno lezi na
tom, komu je ke prospéchu. Cilem piispévku je poukézat na praktické
nedostatky a rozpory daného rozhodnuti a vytvofit prostor pro nasledné
zamygleni. V potaz je bran také pfipravovany novy obéansky zakonik.
The contribution deals with the leading decision passed by Civil and
Commercial Division of the Supreme Court dealing with the principle
of god faith, registered as 31 Cdo 3177/2005. There are present two
main issues. Firstly, in regard to the validity of the contract following
contract which was withdrawn, the Court decided that the avoidance of
the primary contract has no direct influence on the following contracts
and the faith of the acquirer is taken into account. Secondly, the Court
stated that the good faith is not generally presumed (except when it
is expressly mentioned in the law). This controversial statement is the
main reason I decided to bring up this case to the discussion. Besides
general arguments the contribution concerns also the reference to the
future Commercial Code.
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ACQUIREMENT OF SHARES IN A GOOD
FAITH IN THE LEGAL REGULATION OF
GERMAN PRIVATE LIMITED COMPANY

ALENA POKORNA
184531 @mail. muni.cz
Katedra obchodniho prava Prévnicka fakulta Masarykovy univerzity

Dne 1. listopadu 2008 nabyla G¢innosti rozsahla reforma GmbH, kterd
do némeckého prava spolecnosti s ru¢enim omezenym piinesla kromé
jiného i zmény v tupravé obchodnich podili. Jednou z téchto zmén je
zavedeni moznosti nabyti obchodniho podilu v dobré vife. Za splnéni
zékonem stanovenych podminek je tak mozné nabyt obchodni podil od
osoby, kterd neni jeho vlastnikem. Cilem tohoto piispévku je objasnit
tuto zménu pravni upravy, jejimz hlavnim motivem bylo zvySit pravni
jistotu pii pfevodech obchodnich podild. The comprehensive reform of
german GmbH (i.e. private limited company), that entered into force
on 1st November 2008, has brought also some changes in the legal regu-
lation of shares. One of these changes is introduction of the possibility
to acquire a share in a good faith. By meeting statutory conditions is
thus possible to acquire the share from a person, who is not its owner.
The aim of this paper is to explain this change in legislation, which
main motive was to increase legal certainty in the transfer of shares.
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CATEGORY OF REASONABLENESS: BONA
FIDES OR FAIR DEALING?

MARIAN ROZBORA
rozbora.marian@seznam.cz
Pravnicka fakulta Brno

V pravnich fadech se postupné zaéina prosazovat kategorie rozumnosti.
Tato skute¢nost je patrnéd zejména v souvislosti s rostoucim vlivem an-
gloamerického pravniho systému. Rovnéz ji 1ze pozorovat v souvislosti
s akceleraci komunitarniho prava, popiipadé evropského soft-law. Ob-
sah kategorie je ovSem nejasny, kdyZ lze na ni nahlizet jednak ve smyslu
psychologickém (tj. dobra vira), ale i ekvitnim (spiSe jako dobré mravy).
Piispévek se strucné snazi o této problematice pojednat. In the legal
system is gradually gaining ground the category of reasonableness. This
is particularly evident in the increasing influence of Anglo-American le-
gal system. Also, it can be seen in connection with the acceleration of
Community law, or European soft law. However, the content this cate-
gory is unclear, because it can be seen both in the psychological sense
(ie good faith), but also equitas (rather like fair dealing). The paper
seeks to briefly discuss this issue.
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THE MORALITY AND RETURN OF A GIFT
ACCORDING TO §630 OF THE ACT NO.
40/1964 COLL.,CIVIL CODE.

LENKA REHULOVA
rehulova@ak-online.cz
Masarykova univerzita, Pravnicka fakulta

Piispévek se zabyva otdzkou ,chovani hrubé porusujiciho dobré mravy*
viiéi darci nebo ¢lentim rodiny jako jednou ze zédkonnych podminek vra-
ceni daru ve smyslu ustanoveni §630 zakona ¢. 40/1964 Sb., obcansky
zékonik. Prvni ¢ast jest vénovana historickému exkurzu pravni dpravy
vraceni daru a vymezeni pojmu dobré mravy v pravni teorii a soudni
praxi. Jadro piispévku tvoii ¢ast druha analyzujici zdvadné chovani ob-
darovaného vici dérci ¢i ¢leniim jeho rodiny nejen z hlediska rozsahu a
intenzity rozporu s dobrymi mravy. V této souvislosti neni opomenuta
ani rozhodovaci ¢innost Ustavniho soudu CR a Nejvyssiho soudu CR.
The paper is devoted to the issue of morally outrageous act against a
donor or his/her family members as one of the legal condition of re-
turning a gift according to §630 of the Act No. 40/1964 Coll., Civil
Code. The first part is focused on the historical excursion of the legal
regulation of return a gift and defining the concept of morality in the
legal theory and judicial practice. The core of this paper is created by
the second part analysing morally outrageous act of a donee against a
donor or his/her family members not only in terms of extent and inten-
sity of being contrary to morality. In this connection the judicature of
the Constitutional Court and the Supreme Court is performed.
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GOOD MANNERS AS A CORRECTIVE IN
MARITAL AND ANTENUPTIAL
AGREEMENTS

MONIKA SCHON
monika.schon@cenﬁmm.cz
AK JUDr. Kristina Skampova

Tento ptispévek se zaméruje na problematiku soucasné pravni tpravy
tzv. pfedmanzelskych smluv a smluv uzaviranych mezi manzely, piede-
v§im potom na pozadavek souladu ujednéni v téchto smlouvéich s do-
brymi mravy (pfi absenci jinych specifickych poZadavk(i na platnost
¢i obsah téchto smluv). Prispévek se zabyva vykladem pojmu do-
bré mravy, jejich vyznamu v manzelském pravu a konkrétnimi ujed-
nanimi, kterd jsou povazovana za byvsi v rozporu s dobrymi mravy.
Zavér prispévku je vénovan dvaham o vhodnosti zafazeni pfedmanzel-
skych smluv a smluv manZelt jako nominatnich smluv do ob&anského
zékoniku. Cilem tohoto pFispévku je zhodnoceni souc¢asné pravni tpravy
a eventuelni navrh apravy vhodné&jsi. This essay is focused on the prob-
lems of contemporary legal regulation in the matters of antenuptial and
marital agreements, before all on the requirement of these agreements’
conformity with good manners (with regard to absence of other specific
requirements for these agreements’ content and validity). The essay
deals with the interpretation of the concept of good manners, its con-
sequence in marital law and several specific arrangements which are
considered to conflict with good manners. The end of this essay is de-
voted to consideration dealing with the pertinence of the antenuptial
and marital agreements’ inclusion as a specific agreements to the Czech
Civil Code. This essay’s focus is to give the analysis of contemporary
legal regulation, eventuelly also some suggestion of more suitable regu-
lation.
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THE DUTY TO BARGAIN IN GOOD FAITH
DURING THE PRECONTRACTUAL PROCESS
OF NEGOTIATION

MICHALA SOROKOVA
msorokova@seznam.cz
Pravnicks fakulta Masarykovy univerzity Katedra obchodniho prava

Povinnost jednani v dobré vife lze povazovat za jednu z nejvyznam-
néjsich povinnosti béhem predsmluvni faze kontraktace. Tato povinnost
pfedstavuje zaklad téz pro dalsi pfedsmluvni povinnosti, jako napiik-
lad povinnost informad¢ni ¢ povinnost ochrany informaci pfed jejich
vyzrazenim. PoruSeni povinnosti jednani v dobré vife pied uzavienim
smlouvy miize vést az ke vzniku predsmluvni odpovédnosti. Doktrina
pfedsmluvni odpovédnosti, nékdy téz latinsky nazyvina culpa in con-
trahendo, je obsazena v pravnich fddech mnoha zemi. Formulovina je
téZ v navrhu nového ob¢anského zakoniku. Cilem této préace je upo-
zornit na koncept predsmluvni odpovédnost, jez je zaloZen na principu
dobré viry. The duty to bargain in good faith can be considered as one
of the most important obligations during the precontractual process of
negotiaton. It represents a base for all other precontractual duties like
the duty to inform or the duty to disclose. The breach of the good faith
duty before the conclusion of an agreement can lead to the imposition
of the precontractual liability. The doctrine of precontractual liability,
sometimes also called its latin name culpa in contrahendo, is contained
in many legal systems all around the world. It is also formulated in the
draft of the new Czech Civil Code. The aim of this thesis is to draw
the attention to the concept of precontractual liability, which is based
on the good faith principle.
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GOOD FAITH AS A PREREQUISITE FOR
PRESCRIPTION IN ROMAN LAW AND ITS
REGULATION IN THE NEW CIVIL CODE

IVANA STARA

iwanastara@post.cz
Pravnicka fakulta MU

Piispévek se vénuje dobré vife jako zdkladni podmince vydrzeni v fim-
ském pravu a jeji upravé de lege ferenda. Dobré vira neboli bona fides
je pojem, ktery neni ¢eskym pravem definovan, pfesto se s nim setkiva
velmi ¢asto. Dobré vira mé své kofeny v fimském prévu, kde je znadma
hlavné jako zakladni podminka pro nabyti drzby. Pozornost piispévku
bude zaméfena také na tpravu dobré viry, nejen z pohledu vydrzeni
, v novém obcanském zdkoniku. The paper deals with good faith as
the basic condition of prescription in Roman law and its regulation de
lege ferenda. Good faith or bona fides is a term which is not defined
by Czech law, although it is very often encountered. Good faith has
its roots in Roman law, where it is known in particular as the basic
condition for acquiring possession. The paper will also focus on the
regulation of good faith, not only in terms of prescription, in the new
Civil Code.
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PUBLIC WELFARE CLAUSES AND VAGUE
INSTRUMENTS IN THE NAZI CONTRACT
LAW

JAROMIR TAUCHEN
tauchen@mail. muni.cz
Masarykova Univerzita, Pravnicka fakulta

Pro nacistické pravni piedpisy jak vefejného, tak soukromého charak-
teru jsou charakteristické tzv. dolozky (klauzule) vefejného blaha.
Nejednalo se o nic jiného, nez o neurcité préavni pojmy, které ovla-
daly pravni vyklad v praxi. Ptedstavovaly tak prosazeni ideologické
zésady narodniho socialismu ,,prospéch celku pfed zdjmem jednotlivce.
Dochézi tak k ¢asto odlisné interpretaci generdlnich klauzuli pochéze-
jicich z obdobi Vymarské republiky a k masivnimu vytvaieni novych
po roce 1933. Dolozky vefejného blaha se objevuji jak ve vefejno-
pravni, tak i v soukromopravni oblasti. Tyto neur¢ité pojmy umoznily,
aby byl bez zasahu ,pera zakonodarce” za pomoci pravni interpretace
zménén pievzaty pravni fad ovlivnény idejemi liberalismu. To sméfo-
valo k zachovéni zdani legality, nebot nacisté chtéli vyvolat dojem, Ze
po prevzeti moci dochazi ke zméné prava legalni cestou a ne svévolnym
pfijiménim zakond. Pojmy jako ,dobra vira“ ¢i ,dobré mravy“ zname-
naly v nacistickém staté néco jiného nez ve staté liberalistickém, a to:
zaclenéni jednotlivce do spoleéenstvi, jeho podiazeni celku a zduraznéni
jeho povinnosti viéi spolecenstvi. The so called public welfare clauses
are characteristic for the Nazi enactments in both, the public and the
private law. The public welfare clauses were nothing but vague con-
cepts of law, which influenced the interpretation of law in the practice
of the courts. Through these clauses, the Nazi ideological “welfare of the
community has priority over the welfare of an individual” principle was
enforced. Consequently, the general clauses coming from the Weimar
Republic period were interpreted differently and after 1933, new ones
were massively created. These vague concepts of law made it possi-
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ble to change the adopted law (which was influenced by liberal ideas)
through legal interpretation, without intervention of the legislator. The
intention of Nazis was to keep a semblance of legality — they wanted to
incite the impression, that after their takeover of power, the law was
being changed not by passing statutes arbitrarily, but in a completely
legal manner. Concepts such as “good faith” or “good manners” had
a completely different meaning in the Third Reich and in a liberalistic
country. In the Third Reich, they meant integration of an individual to
the community, his or her subordination towards the community and
emphasis on his or her duties to it.
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GOOD MANNERS AND JUDEO-CHRISTIAN
TRADITION

MARTIN TURCAN
martin. turcan @flaw.uniba. sk
Univerzita Komenského v Bratislave Pravnicka fakulta

Tento prispevok sa zaoberd otazkou, ¢i institut dobrych mravov (a tiez
dobrej viery) v naSom prave moZzno povazovat za dedi¢stvo tzv. judeo-
krestanskej tradicie. Autor sa pokiga o historicka analyzu a tieZ o tivahu
nad praktickym dopadom kladnej, ¢ zapornej odpovede na poloZzeni
otazku. This contribution deals with question whether the institute of
good manners (and the institute of good faith, as well) in our law can be
understood as heritage of so-called Judeo-Christian tradition. Author
attempts for historical analysis and deliberation of practical impact of
positive or negative answer to the question.
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GOOD MORALS AND ETHICS IN WRONGFUL
LIFE AND WRONGFUL BIRTH CASES

JANA VOLKOVA
jana.kotulkova@seznam.cz
Masarykova univerzita, Pravnicka fakulta Katedra obcanského prava

Ve svém piispévku se zabyvam zalobami wrongful life a wrongful birh,
u kterych se stietavaji jak aspekty pravni, tak moradlni. Zakladni
otazkou, kterou musi soudy pii rozhodovéini ve vécech wrongful life a
wrongful life vyfesit, je, zda mize byt dité nebo lidsky zivot povazovan
za §kodu, ze které by vyplyval narok na jeji ndhradu. V prispévku se za-
myslim nad tim, co by méli rodic¢e ¢i postizené dité zadat jako nahradu
Skody, a také nad tim, ktery z naroks by se mohl jevit v rozporu s do-
brymi mravy. Pfispévek se proto bude soustfedit na vztah dobrych
mravi, moralky a Zalob wrongful life a birth. The primary focus of my
contribution is relationship between good morals, ethics and wrongful
life and wrongful birth cases. The conflict between legal issues of dam-
age and philosophical /ethical /moral issues will be pointed out. The
basic question in wrongful life and birth cases is, if the existence of a
child can constitute a legally reparable loss and if a pure existence od a
person could represent demage.
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GOOD MANNERS —- THEIR ROLE IN TODAY’S
WORLD

JIRT ZEMAN
jiri.zeman@centrum.cz
Pravnicka fakulta Masarykovy univerzity

Prispévek se zabyvad smyslem aplikace institutu dobrych mravi
v judikatufe Ceskych soudi. Na konkrétnich pfikladech této aplikace
se pokous! porozumét jak jednotlivci (zejména lidé bez pravnického
vzdélani) vnimaji pravo, spravedlnost, justici a svoji roli v téchto en-
titach kazdodenni vSednosti. The paper deals with the meaning of the
application of the institute of the good manners in the practice of the
Czech courts. It tries to understand how people (especially people with-
out legal education) perceive the law, righteousness, justice and their
role in these entities of the everydayness, based on the specific examples
of the practice of the Czech courts.
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GOOD MANNERS IN LABOUR LAW IN A
CONTEXT OF ARBITRATION

DOMINIK ZENATY

zenaty@centrum.cz
MU

Rozhodéi tizeni v pracovnim pravu je Siroce diskutovana a velmi ak-
tualni otazka. Nepfimo se vSak dotyka samotné podstaty vztahu mezi
zaméstnancem a zaméstnavatelem a to i v roviné dobrych mravi.
Vyuziti institutu dobrych mrava ve smluvnich vztazich pracovniho
prava se tak pravé v roviné pouziti rozhod¢ich dolozek stava vhodnym
bodem pro posuzovani nejen individuédlnich piipadi, ale i problematiky
jako takové. Arbitration in labour law is a widely discussed and actual
topic which indirectly affect the bases of employee-employer relation-
ship also in the area of good manners. This could be used not only as
a starting point for solution of individual cases, however also as a base
for objective view to the whole arbitration in labour law issue.
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STABILISATION CLAUSES IN CZECH LAW

JAROSLAV BENAK
jaroslav.benak@gmail.com
Pravnicka fakulta MU — Katedra dstavniho prava a politologie

Prispévek se zabyva postavenim smluv obsahujicich stabilizaéni dolozku
v fizeni pfed soudy a spravnimi organy v Ceske republice. Autor an-
alyzuje judikaturu Nejvyssiho spravniho soudu tykajici se vztaht mez-
indrodnfho a narodnfho prava a pokousi se ji aplikovat pii feSeni kon-
fliktd mezi pravnim stavem fixovanym stabiliza¢ni dolozkou a verejnymi
zajmy vyjadfenymi v nové (pozdéji piijaté) legislativé. The paper deals
with stabilization clauses and their role in proceedings before courts
and administrative authorities in the Czech Republic. The autor is
analysing existing case-law of Czech Supreme Administrative Court on
relationship between international and domestic law and is trying to
find possible solutions for cases where law fixed by stabilisation clause
and revised law are in obvious contradiction.
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SOME REMARKS TO THE CURRENT ISSUES
OF THE EU LEGISLATION

IGOR BLAHUSIAK
blahusiak@mail. muni.cz
Pravnicka fakulta MU Katedra mezinarodniho a evropského prava

Prispevok sa zameria na aktuélne otvorené otazky v ramci tvorby nor-
mativnych aktov v EU. Okrem potencidlne vyznamnych zmien v oblasti
pristupu verejnosti k informacidm v ramci legislativnych postupov budu
zmienené aj niektoré dalgie vyznamné zmeny v tejto oblasti vykonané
v obdobi prvého roka implementacie Lisabonskej zmluvy. The contri-
bution focuses on the current unresolved issued in the rule-making pro-
cesses of the EU. Besides potentially significant changes in the access
of citizens to the information in the legislative procedures, some other
important changes of these procedures in the period of the first year of
the implementation of the Lisbon Treaty will be mentioned.
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ALTERNATIVES TO TRADITIONAL
CRIMINAL JUSTICE IN LEGAL
INSTRUMENTS OF UN AND COUNCIL OF
EUROPE

LucIE BOLEDOVICOVA
170103@mail.muni.cz
Masarykova univerzita, Pravnicka fakulta

Prispévek se zabyva analyzou prévnich néastroji, které vybrané mez-
inarodni organizace pouZivaji v oblasti trestniho prava. Analyza je za-
méfena zejména na pravni nastroje, které se ur¢itym zptisobem dotykaji
problematiky trestnépravnich alternativ a konceptu restorativni justice
(mezindrodni smlouvy, rezoluce a doporuceni). Jeji soucasti je rovnéz
vzajemné srovnani téchto pravnich nastroju napfi¢ vybranymi orga-
nizacemi. Kritériem vybéru mezinarodnich organizaci (OSN a Rady
Evropy) je ¢lenstvi Ceské republiky v nich a fakticka existence zkoumané
upravy. This paper deals with analysis of the legal instruments used by
selected international organizations in the field of criminal law. The
analysis focuses mainly on the legal instruments which are concerned
with the alternatives to traditional criminal justice and with the con-
cept of restorative justice (international treaties, resolutions and recorm-
mendations). It also encompasses a comparison of the analyzed legal
instruments across the organizations. The criterion for selection of the
international organizations (UN and Council of Europe) is the member-
ship of Czech Republic and the existence of the examined regulation.
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LABOUR ARBITRATION IN COMPARATIVE
PERSPECTIVE

MARTIN BULLA
bulla@europe.com
Pravnicka fakulta Trnavskej univerzity v Trnave

Tento prispevok sa zaoberd rozhodovanim individualnych pracovno-
pravnych sporov v rozhodcovskom konani, ktoré v podmienkach Sloven-
ska a Ceskej republiky nie je zatial prili§ rozvinut4. V porovnani
s klasickym stadnym konanim mé arbitrdZ mnoho vyhod, ktoré si este
znasobené v prostredi charakterizovanom prietahmi v konani a otaz-
nou kvalitou sudcovského zboru. Cielom prispevku je predstavif prax
vo vybranych krajin, ktoré maja sktisenosti s rozhodovanim pracovno-
pravnych sporov v rozhodcovskom konani a kvalitne vyvinutu legislativu
na tomto poli. Na priklade tychto krajin budd nésledne formulované
navrhy de lege ferenda vo vzfahu naSmu pravnemu prostrediu. This
paper deals with the issue of individual labour disputes arbitration,
which is not very well developed in Slovakia and Czech republic. Com-
pared with conventional judicial proceeding arbitration does have many
substantial advantages, which are even more obvious in an environ-
ment characterized by excessive length of the proceedings and question-
able quality of the judiciary. This article aims to introduce the reader
into the practice in selected countries with experience in labour arbitra-
tion and well-developed legislation in this field. Based on these example
will be then formulated de lege ferenda proposals in relation to our legal
environment,.
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EUROPEAN AGREEMENT CONCERNING THE
INTERNATIONAL CARRIAGE OF
DANGEROUS GOODS BY ROAD AND ITS
POSSIBLE FUTURE DEVELOPMENT

MARTIN CEMPIREK
martin.cempi@seznam.cz
Pravnicka fakulta Masarykova Univerzita Brno

V pfispévku je nové feSena problematika odpovédnosti ucastnika sil-
niéni pfepravy nebezpecénych véci. Pfepravu nebezpecnych véci up-
ravuje Evropskd dohoda o mezindrodni silni¢ni pfepravé nebezpeénych
véci ADR. V ¢lanku jsou naznafeny mozné piistupy pro dalsi rozvoj Do-
hody ADR. Névrhy reaguji na soucasnou bezpecnostni situaci ve svété
a hrozby terorismu p#i piepravé nebezpecdnych véci. Dohoda ADR za
poruseni jednotlivych ustanoveni nestanovi konkrétni sankce. Z tohoto
diivodu je nové navrzeno feSeni odpovédnosti za ekologickou tjmu zpii-
sobenou pii pfepravé nebezpeénych véci. Je naznacena potieba jednot-
ného postupu smluvnich statii Dohody ADR. This paper deals problems
relating to the responsibility of persons who are concered with the Car-
riage of Dangerous Goods. Transport of Dangerous Goods by Road
is governed by European Agreement concerning the International Car-
riage of Dangerous Goods by Road ADR. A potential approach to the
development of Agreement ADR is solves in text. Proposals respond to
the present safety situation in the world as well as to the threat of ter-
rorism during the carriage of dangerous goods. Agreement ADR itself
does not prescribe any penalties. The solution of responsibility for an
environmental disaster during the carriage of dangerous goods is shown
in a new way, too.
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OECD MULTINATIONAL ENTERPRISES
GUIDELINES AND THEIR ENFORCEMENT
MECHANISM

IvaN CISAR
cisar.iwan@gmail.com
Masarykova univerzita Pravnicka fakulta

OECD has been promoting the MNE Guidelines for several decades as
a code of conduct for the companies seated in its member states. The
Guidelines have been drafted as a recommendation for the enterprises.
But for approximately a decade the enforcement mechanism through
National Contact Points have been created to deal with the complaints
against the enterprises. Does this system change the recommendation to
the somehow binding source of law? The character of the Guidelines was
also addressed by the organs of UN in the connection with the activities
of the enterprises in the Great Lakes region in Africa. Moreover, the
recent developments connected with the revision of the MNE Guidelines
is addressing this character.
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EUROPEAN LAWMAKING IN THE FIELD OF
COMPANY TRANSFORMATION

JaN CADILEK
jancadilek@seznam.cz
Vysoka skola ekonomickd Fakulta mezinarodnich vztaha

Problematika pfemén spole¢nosti neni v komunitarnim pravu feSena
obecnou udpravou, ale regulace se zaméfuje pouze na nékteré typy
pfemén a to pouze ve vztahu k ur€itym pravnim formam spolecnosti.
Zakladnimi komunitarnimi pfedpisy v této oblasti jsou smérnice. Vzhle-
dem k tomu, Ze smérnice jsou zavazné pro ¢lenské staty EU, kterym jsou
adresovany, co do cild, jichz mé byt jejich prostfednictvim dosaZeno,
vyvolava evropski novotvorba v oblasti pfemén spole¢nosti zpravidla
rovnéZ zmeény vnitrostatni pravni upravy této oblasti. The issue of the
transformations of companies is not regulated by general legal frame-
work but only some aspects of them transformation of companies are
regulated. There are regulated only some types of transformation and
only in connection with certain types of companies. The basic legal
instruments are directives. Due to the fact that directives are binding
on Member States only for purpose, directives have to be transformed
into the national legislation and therefore cause changes in this area of
national law.
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PRECEDENT IN INVESTMENT TREATY
ARBITRATION

FiLir CERNY
filip.cerny@ablegal.cz
AK Bélohlavek

Author provides a short essay concerning with the evergreen topic of
the precedents in Investment Treaty Arbitration. Given by the specifics
of the investment protection system standing on the small edge between
private, public, national and international law including all sources of
law of these systems, the situation is complicated. Author will demon-
strate on the case law of the most developed system for the dispute
resolution among the states and nationals of the other states (ICSID)
the reasons for the non-existence of the precedential system.
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THE IMPACT OF SELECTED
INTERNATIONAL CONVENTIONS ON THE
CZECH ASYLUM LAW

JANA FILIPOVA
102839@mail. muni.cz
Masarykova univerzita — Pravnicka fakulta Katedra spravni védy a
spravniho prava

Predkladany prispévek se vénuje vlivu vybranych vyznamnych mez-
indrodnich tmluv (Umluva o pravnim postaveni uprchliki, Umluva
o ochrané lidskych prav a zékladnich svobod, Umluva o pravech ditéte)
do ¢eského azylového prava (a pro porovnani i do cizineckého prava).
Tento dopad se projevuje jednak v samotné pravni Gpravé institutu
mezinarodni ochrany a jednak v aplika¢ni praxi spravniho organu, jez je
konfrontovina v ramci soudniho pfezkumu rozhodnuti o neudéleni azylu
a doplikové ochrany. Pozornost bude vénovana zejména principu non-
refoulement, préavu cizince na ochranu soukromého a rodinného Zivota a
jeho ochrané pred mucenim a obdobnym jednanim. This paper focuses
on the influence of selected major international conventions (Conven-
tion Relating to the Status of Refugees, Convention for the Protection
of Human Rights and Fundamental Freedoms, Convention on the Rights
of the Child) on the Czech asylum law (and also to compare, on the law
on aliens). This impact is reflected both in the mere legal regulations
of the institute of international protection and, secondly, in the prac-
tice of administrative body, which is confronted in the judicial review of
decision of non-granting asylum and subsidiary protection. Attention
will be primarily paid to the principle of non-refoulement, foreigner’s
right to respect for private and family life and prohibition of torture
and similar treatment.




COFOLA Conference 2011: Key Points and Ideas 51

THE STATEMENT OF REASONS OF
EUROPEAN UNION LEGISLATIVE ACTS

RADEK FROHLICH
radek.frohlich@gmail.com
Masarykova univerzita, Pravnicka fakulta

Tento piispévek se zabyva odivodiovanim legislativnich akti Evropské
unie. Mou ambici je prokézat, Ze ackoliv fadime odivodnéni mezi for-
mélni nalezitosti pravniho aktu, nejedna se v zddném ptipadé o pouhou
formalitu. Zna¢ny prakticky vyznam odiivodnéni je pfeduréen piede-
v8im procesem jeho vzniku a zaflenénim do preambule legislativniho
aktu Unie. V piispévku se proto pokusim objasnit, jaké funkce mé
odtvodnéni plnit a jaké pozadavky jsou za tim tucelem kladeny na jeho
obsah. This paper deals with how legislative acts of the European Union
are reasoned. Although we classify the statement of reasons as a formal
requirement of the act, the ambition of this paper is to demonstrate that
this is not a mere formality. The considerable practical importance of
the statement of reasons is determined by the process of its formation
and incorporation into the preamble of a legislative act of the Union.
Therefore the paper attempts to clarify what functions the reasoning is
to perform and what requirements are imposed on its content for this
purpose.
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HABITUAL RESIDENCE IN BRUSSELS II BIS

HANA HALADOVA
hanka.haladova@email.cz
Pravnicka fakulta Masarykovy univerzity

In my article I'm trying to deal with the question of habitual residence
in the context of Regulation (EC) No. 2201/2003 (Brussels II bis).
The term habitual residence itself is not defined in the Regulation. It
also occurs in Member States laws, which can cause some interpretation
problems. The article tries to point out some definitions of the habitual
residence definition in the Member States systems of law and assess
whether it is possible for the national definitions to cohere with the
Regulation as the instrument of unification. In my article I'm trying to
deal with the question of habitual residence in the context of Regulation
(EC) No. 2201/2003 (Brussels IT bis). The term habitual residence
itgelf is not defined in the Regulation. It also occurs in Member States
laws, which can cause some interpretation problems. The article tries
to point out some definitions of the habitual residence definition in the
Member States systems of law and assess whether it is possible for the
national definitions to cohere with the Regulation as the instrument of
unification.
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CREEPING CONSENSUS ON THE EXTENSION
OF ARBITRATION CLAUSES IN
INTERNATIONAL COMMERCIAL
ARBITRATION?

SLAVOMIR HALLA
134878@mail. muni.cz
Masarykova univerzita, Pravnicka fakulta

Though the arbitration is an alternative to national courts and as such
the will of the parties must be manifested to transfer the jurisdiction
over both the parties and the matter, it is possible to conduct the pro-
ceedings even with non-signatories to the arbitration clause or more
precisely with “unmentioned” ones. Recently, arbitrators and national
courts have utilized several approaches, e.g. tacit assent to the clause,
piercing the veil, alter ego, group of company or implicit agency rela-
tionship. Does this mean that the general principle of parties will is
partially overridden? This contribution tries to asses mentioned trends
and determine whether a new principle of international commercial ar-
bitration is arising?
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STRICT REQUIREMENT OF TRANSPOSITION
OF EU DIRECTIVES

LiBOR HAVELKA
210721 @mail. muni.cz

According to the Treaty on the Functioning of the EU, directives shall
be binding as to the result to be achieved upon each member state to
which it is addressed, but shall leave to the national authorities the
choice of form and methods. However, in accordance with the settled
case law of the Court of Justice, member states are obliged to strictly
transpose directives regardless of the content of the directives. This
can lead to the absurd and puzzling results. The purpose of this paper
is to illustrate this on Commission’s infringement proceedings against
the Czech Republic and to point out the problems related to the strict
requirement of transposition of EU directives.
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ITS POSSIBLE TO UNIFY THE PENSION
SYSTEM IN EUROPE UNION?

VLADIMIR HORNACEK
hornacek.vladimir@centrum. sk

Eurépska tnia v roku 2010 vydala takzvani zelent knihu, ktorou
chce reagovaf na starnutie obyvatelstva v EU. Jednotlivé déchodkové
systémy ¢lenskych Statov sa na zéklade demografickych zmien refor-
muja. Finan¢na kriza zhor§ila celi situéciu a zjednotenie déchodkového
zabezpedia je Coraz naliehavejgie. Za formu dochodkového systému s
zodpovedné hlavne ¢lenské §taty. No napriek tomu sa Eurépska tnia citi
kompetentnd, na to aby vyvolala diskusiu o tejto problematike v podobe
zelenej knihy. Eurépska tnia si nepriznava, Ze by chcela zjednotit do-
chodkovy systém v celej Gnii, no prave zjednotenie déchodkového sys-
tému moéze byt jedno z rieSeni ako stabilizovat cely systém. Autor
v ¢lanku sa zamysla nad tym, & je mozné vytvorit jednotny eurdp-
sky dochodkovy model. The European Union in 2010 issued a so-called
Green Paper, which wants to respond to the aging population in the
EU. Individual pension schemes of the member states are in process
of reform, because of the demographic change. The financial crisis has
worsened the whole situation and ensure the unification of the pension
is becoming increasingly urgent. A form of pension system belong to
responsibility of the member states. Yet, the European Union feel com-
petent, to rise to a debate on this issue in the form of the Green Paper.
The FEuropean Union has granted, that would like to unify the pension
system throughout the Union, but just the unification of the pension
system may be one of the solutions to stabilize the whole system. The
author examines whether or not it is possible to create a single European
pension model.
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INTERNATIONAL PROCEDURAL LAW
APPLICABLE IN FOREIGN ELEMENT CASES
BETWEEN THE CZECH REPUBLIC AND THE

PEOPLE'S REPUBLIC OF CHINA

VERONIKA HRADILOVA
veronikahradil@gmail. com 5
Masarykova univerzita, Pravnicka fakulta/Peking, Cina

Cinska lidova republika (CLR) se podili na piijimani mezinarodnich tm-
luv na pidé Haagské konference mezinirodniho prava soukromého od
roku 1987. V zévéru v8ak doposud ratifikovala pouze 3 procesni amluvy.
Mezi Ceskou republikou a Cinskou lidovou republikou nebyla uzaviena
dvoustranné smlouva o pravni pomoci ve vécech ob¢anskych a obchod-
nich. Vzhledem k tomu, zZe je Cina v soufasné dobé hlavnim centrem
mezinarodniho obchodu, vyznamnym obchodnim partnerem CR a stéle
vice Ceskych firem obchoduje pravé s Cinou, je navysost vhodné roze-
brat mezinarodnéprocesni vztahy mezi CR a CLR. Nejen pro zahraniéni
obchodniky z obou zemi muZe nastat situace, kdy je zapotfebi uznat a
vykonat cizi soudni rozhodnuti a dozadat se ur¢itého procesniho tikonu
ve druhém staté (napf. ovéfeni vefejnych listin, provedeni dikazt,
dorudeni rozhodnut{). Bezesporu je pro obchodniky aktualni také otazka
uznani a vykonu cizich rozhodé¢ich nalezi. Cilem tohoto piispévku je
analyzovat nasledujici otadzky: Jaké mezindrodni smlouvy jsou apliko-
vatelné ve vySe zmihovanych piipadech? Jaky je pravni zéklad pro
uznéni a vykon ¢inskych soudnich rozhodnuti v CR, resp. Ceskych soud-
nich rozhodnuti v CLR? Jaka je praxe dorucovani vefejnych listin do
Ciny, provedeni dikazi v Cing a ovéFen{ &nskych vefejnych listin? The
People‘s Republic of China (P. R. China) is involved in the adoption of
international conventions of the Hague Conference on Private Interna-
tional Law since 1987. However, P. R. China has so far ratified only 3
international conventions. The Czech Republic and the P. R. China did
not so far conclude a bilateral agreement on legal assistance in civil and
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commercial matters. Despite the fact that P. R. China is currently the
market of foreign investors, a major centre of international trade and the
Czech companies are involved in business with Chinese partners, it is
highly appropriate to analyze the international procedural law between
these two countries. The business partners from both countries may
face various situations, including recognition and enforcement of judg-
ment in other state and an application for procedural assistance in other
state (e.g. legalization of foreign public documents, taking of evidence
abroad, delivery of judgments). The current issue is also the recognition
and enforcement of foreign arbitral awards. The aim of this contribu-
tion is to analyze the following issues: What international convention or
bilateral agreement is applicable in the above-mentioned cases? What
is the legal basis for the recognition and enforcement of Chinese judg-
ments in the Czech Republic, respectively Czech judgments in the P. R.
China? What is the practice of delivery of public documents to P. R.
China, taking of evidence in P. R. China, and legalization of Chinese
public documents?




58 COFOLA Conference 2011: Key Points and Ideas

LEGAL BASIS OF ESTABLISHMENT OF THE
SPECIAL TRIBUNAL FOR LEBANON

Linpa JANKU
184624 @mail. muni.cz
Pravnicka fakulta MU Veveii 70, Brno

Tématem piispévku je zamysleni nad pravnim zakladem ziizeni ZvIast-
niho tribunalu pro Libanon. Pfestoze tento tribunél v sobé spojuje
mnohé znaky jiz dfive zFizenych mezinarodnich i tzv. hybridnich tri-
bunali, nékteré aspekty jsou rovnéz zcela nové a bezprecedentni. Mezi
né patii i zptsob, jakym byl tribunal ziizen. Pravé otazka pravni povahy
vzniku tribunalu a legality jeho zalozeni se stala pfedmétem odborné de-
baty a nese s sebou fadu mezinarodnépravnich otazek, stejné jako prak-
tické implikace pro efektivitu a realné fungovani tribunalu. Piispévek
se zaméfuje na vymezeni pravniho zakladu ziizeni tribunalu a na roz-
bor jeho dvou moZnych interpretaci. The aim of this contribution is to
provide a reflection on the legal basis of establishment of the Special
tribunal for Lebanon. Although this tribunal combines a lot of charac-
teristics of the previously established international and hybrid tribunals,
some of its aspects are also completely new and unprecedented. One
of these aspects is also the manner in which the Tribunal was estab-
lished. The issue of legal basis of the establishment of the Tribunal and
of its legality has been discussed and it carries many international law
issues as well as practical implications for the effectiveness and prac-
tical operation of the Tribunal. This contribution specifies the legal
basis of the establishment of the Tribunal and examines its two possible
interpretations.
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ORIGINS OF INTERNATIONAL STANDARDS
IN THE FIELD OF LABOUR LAW

JANA KOMENDOVA
jana.komendova@law. muni.cz
Pravnicka fakulta Masarykovy univerzity v Brné

Mezinarodni standardy v oblasti pracovniho prava vytvofené v ramci
Mezinarodni organizace prace (MOP) lze povaZovat za jeden z ne-
jvice propracovanych systémut norem mezinidrodniho préva. Pokry-
vaji celou fadu oblasti tykajicich se jak pracovniho prava, tak so-
cidlniho zabezpeceni. Predkladany piispévek rozebird pocatky pra-
covnépravnich standardi upravenych na mezindrodni trovni, zejména
davody vedouci k jejich zakotveni, zalozeni MOP a zdkladni zasady,
na kterych je MOP zaloZzena. Podava rovnéz rozbor prvnich poza-
davkd mezinarodniho prava, které zarucuji minimélni droven pracov-
nich podminek. The international labour law standards created within
the framework of the International Labour Organisation (ILO) may be
considered as one of the most elaborated system of rules in the inter-
national law. They cover variety of issues relating to both, labour law
and social security law. The present paper analyses the origins of mini-
mum labour law standards at international level, in particular, reasons
leading to their establishment, foundation of the ILO and fundamen-
tal principles the ILO is based on. The first requirements guaranteeing
minimum standards of working conditions by international law are dealt
with in more details.
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SYSTEM "ROLLED UP HOLIDAY PAY" - TO
CIRCUMVENT THE LAW TO LEAVE

PeETER KOTIRA
peterkotira@gmail.com
Trnavska univerzita v Trnave, Pravnicka fakulta

Autor sa v prispevku zaoberd rozborom systému ,rolled up“ platieb
pocas cerpania dovolenky, ktory bol velmi rozgireny pre prilezitost-
nych zamestnancov alebo zamestnancov s kratkodobymi zmluvami,
ktorych zamestnavatel zamestnaval len niekolko tyzdiiov v roku. Ro-
zobera rozdielny vyklad vnutro§tatnej pravnej ipravy pracovného ¢asu
v rozhodnutiach britskych stdov. Analyzuje judikatiru Sitdneho
dvora EU, priblizuje vyznam prava na erpanie dovolenky a hmotného
zabezpecenia pocas jej Cerpania. V zévere naCrtdva mozné nebezpecen-
stvé, ktoré mozu vyplynit z uplathiovania tohto systému. The author in
the article deals with the analysis of the ,rolled up“ system of payments
during the period of leave, which was widespread for casual employees or
employees with short-term contracts, who the employer employed only
a few weeks a year. He discusses the different interpretation of national
working time legislation in the decisions of British courts. He analyzes
case law of the European Court of Justice, approximates the importance
of the right to take the leave and livelihoods during the drawdown. In
conclusion, outlines the possible risks that may result from application
of this system.
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RECOGNITION AND ENFORCEMENT OF
JUDGMENTS IN THE LIGHT OF THE
ONGOING REVISION OF THE BRUSSELS
I REGULATION

Lucia KovACOVA
lucia.kovacova2@gmail.com
Pravnicka fakulta Masarykova Univerzita

V soucasné dobé probihéa revize nafizeni Brusel I, kter4 zapocala v pod-
staté jiz v dubnu roku 2009 zvefejnenim Zelené knihy o posouzeni
nafizeni &. 44/2001 o piislusnosti a uznavani a vykonu soudnich rozhod-
nuti v obéanskych a obchodnich vécech. Samotny navrh Nafizeni pfed-
lozila Evropskd komise v prosinci roku 2010. Jelikoz v ném dochéazi
k velkému mnozstvi zmén, které by nebylo mozné dopodrobna v rozsahu
tohoto pfispévku obsdhnout, zaméfujeme se pouze na zmény dotyka-
jici se uznani a vykonu rozhodnuti, nebot pravé jednim z hlavnich cilu
revize je usnadnit a urychlit uznani a vykon rozhodnuti. Toho chce
Evropska komise docilit zejména prostfednictvim zruSeni "exequatur".
Je to rozumné? A skutefné navrhované zmény usnadni a urychli pro-
ces vykonu rozhodnuti? A jaké budou §irSi dopady , napiiklad na
jin& nafizeni (EET, EPR, DN)? Na tyto a dalsi odpovédi se pokusime
v piisp&vku najit odpovéd. The revision of the Brussels I Regulation,
which is still ongoing these days, has basically started in April 2009
by publishing the Green paper on the Review of Council Regulation
(EC) No 44/2001 on Jurisdiction and the Recognition and Enforcement
of Judgments in Civil and Commercial Matters. European Commis-
sion introduced the actual proposal of the regulation in December 2010.
Since there is a large number of changes and it would be impossible to
deal with all of them because of the scope of this paper, and since one
of the main objectives of the revision is to facilitate and accelerate the
process of recognition and enforcement, we will focus only on changes
affecting this process. To achieve this facilitation and acceleration the
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European Commission has proposed abolition of the ,exequatur “proce-
dure. Is it reasonable? Will indeed the proposed changes facilitate and
accelerate the process of enforcement? And what will be the broader
impacts of these changes to other regulations (such as EEOQ, EOP, SC)?
In this contribution we will try to find the answers to these questions
(and to some other as well).
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THE COMPARISON OF CZECH AND
EUROPEAN BUDGET RULES

MicuAL KoOzZIEL
koziel@mail.muni.cz
Katedra finan¢niho prava a narodniho hospodéfstvi, Pravnicka
fakulta, Masarykova Univerzita

Tento piispévek se zaméfuje na otazky spojené s pravni regulaci stat-
niho rozpoétu v Ceské republice a rozpo¢tu Evropské unie. Kromé
charakteru ¢eského zakona o stitnim rozpoc¢tu a nafizeni o souhrnném
rozpoCtu EU a rozdili mezi "klasickymi" zédkony a témito pravnimi nor-
mami, se autor vénuje i procesu jejich schvalovani. Pojednéni obsahuje
v neposledni fad€ také srovnani rozpoc¢tovych piedpisii v Ceské repub-
liky s rozpo¢tovymi piredpisy na drovni Evropské unie. This contribu-
tion deals with issues related to the legal regulation of the state budget
in the Czech Republic and the Furopean Union budget. In addition to
the character of the Czech State Budget Act and the European Union’s
general budget and the differences between "traditional" legislative acts
and these legal norms, the author focuses on budgetary procedure. The
contribution contains also a comparison of budgetary rules in the Czech
Republic with the budgetary rules in the European Union.
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RECOGNITION AND ENFORCEMENT OF
JUDGMENTS IN THE LIGHT OF THE
ONGOING REVISION OF THE BRUSSELS
I REGULATION

JAROSLAV KRALICEK
170265@mail. muni.cz
Faculty of Law, Masaryk University, Czech Republic

V soucasné dobé probihéa revize nafizeni Brusel I, kter4 zapocala v pod-
staté jiz v dubnu roku 2009 zvefejnenim Zelené knihy o posouzeni
nafizeni &. 44/2001 o piislusnosti a uznavani a vykonu soudnich rozhod-
nuti v obcanskych a obchodnich vécech. Samotny navrh Nafizeni pfed-
lozila Evropskd komise v prosinci roku 2010. Jelikoz v ném dochéazi
k velkému mnozstvi zmén, které by nebylo mozné dopodrobna v rozsahu
tohoto pfispévku obsdhnout, zaméfujeme se pouze na zmény dotyka-
jici se uznani a vykonu rozhodnuti, nebot pravé jednim z hlavnich cilu
revize je usnadnit a urychlit uznani a vykon rozhodnuti. Toho chce
Evropska komise docilit zejména prostfednictvim zruSeni "exequatur".
Je to rozumné? A skutefné navrhované zmény usnadni a urychli pro-
ces vykonu rozhodnuti? A jaké budou §irSi dopady , napiiklad na
jin& nafizeni (EET, EPR, DN)? Na tyto a dalsi odpovédi se pokusime
v piisp&vku najit odpovéd. The revision of the Brussels I Regulation,
which is still ongoing these days, has basically started in April 2009
by publishing the Green paper on the Review of Council Regulation
(EC) No 44/2001 on Jurisdiction and the Recognition and Enforcement
of Judgments in Civil and Commercial Matters. European Commis-
sion introduced the actual proposal of the regulation in December 2010.
Since there is a large number of changes and it would be impossible to
deal with all of them because of the scope of this paper, and since one
of the main objectives of the revision is to facilitate and accelerate the
process of recognition and enforcement, we will focus only on changes
affecting this process. To achieve this facilitation and acceleration the
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European Commission has proposed abolition of the ,exequatur “proce-
dure. Is it reasonable? Will indeed the proposed changes facilitate and
accelerate the process of enforcement? And what will be the broader
impacts of these changes to other regulations (such as EEOQ, EOP, SC)?
In this contribution we will try to find the answers to these questions
(and to some other as well).
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PERSONAL SCOPE OF REGULATION
BRUSSELS I IN THE LIGHT OF ITS ONGOING
REVISION

KLARA SVOBODOVA — TEREZA KYSELOVSKA
tereza.kyselovska@law.muni.cz — svobodovak@email.cz
Masarykova univerzita, Pravnicka fakulta — Masarykova univerzita,
Pravnicka fakulta

Tento pfispévek se zabyva otdzkou osobni pusobnosti nafizeni Brusel
I ve svétle jeho probihajici revize. V soucasné podobé je osobni pu-
sobnost nafizeni zalozena na podmince bydlisté zalovaného v né€kterém
¢lenském staté EU. Z tohoto pravidla existuje jen nékolik malo vyjimek.
Dle piipravované revize by se mélo nafizeni aplikovat i v situaci, kdy
bude mit zalovany bydlisté mimo EU. Tento ptispévek rozebird soucasny
stav osobni pasobnosti nafizeni, navrhovanou zménu a jeji dopad na jed-
notliva ustanoveni v nafizeni. P¥ispévek se snaz{ potvrdit nebo vyvratit
hypotézu, Ze univerzalni osobni piisobnost nafizeni neni vhodna pro
pravidla o piisluSnosti. This paper deals with the question of personal
scope of Regulation Brussels I in the light of the ongoing revision of this
instrument. At present, the personal scope of the Regulation depends
on the condition that a defendant has domicile in one of the Member
States. There are only few exceptions to this rule. Under the revised
version, the Regulation would be applicable also in the situation, in
which the defendant has the domicile outside the EU. This paper an-
alyzes the present situation of the personal scope, the revised version
and its impact on the particular provisions of the Regulation. The pa-
per aims to confirm or refuse the hypothesis that the universal personal
scope of the Regulation is not suitable for the rules on jurisdiction within
the EU.
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ANTHROPOLOGY OF LAW AND
INTERNATIONAL LAW: THE NURNBERG
TRIBUNAL EXPERIENCE

ToMAS LEDVINKA
tledvinka@msp.justice.cz
Fakulta humanitnich studii Univerzita Karlova v Praze

This paper attempts to examine anthropological questions of law-
making arising from the experince of the International Military Tribunal
in Nurnberg without claiming to provide detailed and authoritative in-
formation that would be required in complete thesis. The Nurnberg
Tribunal is comprehended in this paper as one of the most important
constitutive experiences for the development of legal anthropology in the
second half of the twentieth century and its main after-war tendencies.
This experience led to immense effort to establish scientific anthropo-
logical basis for understanding and judging of legal systems. However,
leading figures of legal anthropology (e. g. Gluckmann, Pospisil, Moore
who herself pariticipated on the tribunal) reacted variously, from en-
during legal relativism and separating it from determism to deeping the
conception of equality and universal rights. The work of the legal an-
thropology has culminated in broadly conceived and engaged studies
and provided many unsolved questions and inconsistencies.
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PECULIARITIES OF THE REGIONAL
PROTECTION OF HUMAN RIGHTS: AFRICAN
COURT ON HUMAN AND PEOPLES’ RIGHTS

JAN LHOTSKY
janlhotsky@mail. muni.cz
Pravnicka fakulta Masarykova univerzita

Piispévek se vénuje mezinidrodni normotvorbé v oblasti lidskych prav
a sméfuje svoji pozornost na jeden z regionalnich kontrolnich mecha-
nismu v této pravni oblasti. Prvni takovy systém vznikl v Evropé a byl
nésledovan tzv. Interamerickym kontrolnim mechanismem. Poté zacal
na zakladé Africké charty prav ¢lovéka a narodt vznikat regionélni sys-
tém ochrany lidskych prav rovnéz na Africkém kontinentu. Po vzniku
Africké komise pro prava ¢lovéka a narodu byl ustaven také Africky soud
pro lidské prava a prava narodt. Predlozena préice analyzuje zakladajici
akty tohoto regionélniho systému a predevsim vzniklou soudni instituci,
projednava jeji zvlastnosti, a také p¥istup jednotlivce k tomuto soudu.
V zéavéru prispévku jsou nastinény moznosti dalstho vyvoje, zhodnocena
efektivita soudu a predevsim jeho pfinos pro ochranu lidskych prav na
Africkém kontinentu. The contribution deals with international norm
creation in terms of the human rights protection and aims its attention
to one of the regional control mechanisms in this legal area. The first
such system arose in Europe and was followed by the Inter-American
control mechanism. Then based on the African Charter on Human and
Peoples’ Rights a system of human rights protection was created also
in the African continent. After the foundation of the African Commis-
sion on Human and Peoples’ Rights the African Court on Human and
Peoples’ Rights was established. The essential content of the article is
the founding treaties analysis of this regional system, and above all of
the new judicial institution. It furthermore discusses its particularities
and also the access of an individual to the court. In the conclusion
possibilities of further development are outlined and the contribution
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of the court to the human rights protection in the African continent is
evaluated.
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BETWEEN MARKET AND REGULATORS,
CHANGES IN BANKING REGULATION ON
EXAMPLE OF MORTGAGE IN POLAND

KATARZYNA MARKIEWICZ
kaja.markiewicz@gmail.com
University of Silesia, Faculty of Law—Bank Ochrony Srodowiska S.A.

Changes that took place in the economic situation of Poland and the
recent financial crisis have led the Polish legislator, financial regulator
and local banks to attempt to re-construct legal framework for mort-
gages. All these bodies had different aims and different reasons to start
such work, varying from an enhancement of stability and safety of the
financial market, through protection of banks’ customers, to helping to
increase the attractiveness of that credit service. As a result almost si-
multaneously the Parliament created amendment to the Mortgage Act,
the Commission of Financial Supervision (KNF), which is the state
financial regulator, introduced the Recommendation S and an amend-
ment to the Recommendation T, while banks started to implement some
new internal regulations. The aim of this article is to analyze how dif-
ferent approaches and aims of those bodies have been reflected in the
process of the enactment, and to what extend those changes of legal
framework for mortgages in Poland match the demands of the market
as well as the process of the harmonization of the EU legal system.

To avoid ambiguities, just for practical purpose in this paper the
term mortgage will be used as an equivalent of the term hypothec,
despite existing between them linguistic and juridical differences.

In Poland the legal base for mortgage is the Mortgage Act from
1982, therefore due to a noticeable social and economic development
which took place in years that passed from that date, an adjustment of
that regulation to demands of modern market became a crucial matter.
Another impulse towards such legislative changes arose from Poland’s
accession to the European Union in 2004 which coincided with a series
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of the Commission’s initiatives aimed at tackling the barriers to fur-
ther integration of financial markets. The aim of the legislator was to
create collateral which at the same time is very effective and flexible,
but also more affordable and thanks to that more popular, as the state
has been trying to promote solutions which can improve the situation
on Polish housing market, suffering from a huge structural deficit of
dwellings. How difficult goal it was shows the fact that implemented
on 20th of February 2011 amendment was created on basis on three
different versions of that act, prepared by separately working groups
of legislators. Its final version, beside reshaping some incoherent regu-
lations, introduced some significant changes leading to simplifying the
procedure, i.e.: annulled was the division between mortgage collateral
securing only principle (called mortgage for a fixed amount) and the one
which was securing interests or some uncertain future amount (called
cap mortgage), also now by just one mortgage secured can be more than
one loan or credit agreement, if the beneficiary is the same, or even if
there are various mortgagees but on condition they provided funds for
the same undertaking.

Polish banking system was not badly experienced by the global finan-
cial crisis, some banks reacted instantly to the situation by tightening
their security policy, nonetheless the Commission of Financial Supervi-
sion (KNF) has recognized some potential dangers within the system.
In the introduction to the newly implemented Recommendation T the
KNF named some of them: lowering requirements in credit analysis,
excess elongation of amortization schedules of loans in order to offer
to borrowers lower monthly payments and acceptation of enlarged LtV
(loan-to-value) ratio, all of it, in opinion of the KNF being caused by
existing in Poland tough competition between financial services insti-
tutions. These failings in process of risk management as well as the
present situation on global financial market, led the KNF to the imple-
menting two recommendations in the form of two sets of principles of
good banking practices — the Recommendation S, relating to mortgage
risk exposures and the Recommendation T, on retail credit risk expo-
sures. Although these documents are not universally binding legal acts,
still, as they are issued on the basis of specific authorization contained
in the Polish Banking Law (article 137.5) together with article 11 of the
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Act on Supervision of Financial Market, and as they are addressed to
Polish banks, they have binding power over them, as institutions sub-
ordinate to issuer of these acts. The Recommendation S, issued in year
2008, have been already amended in 2011, the Recommendation T was
introduced into banking practice in year 2010. In both of them we can
recognize large influence of the resent EU directives regulating financial
services, as the KNF is very actively participating in the process of har-
monization of the Community’s law. Therefore both regulations advise
the same remedy to maintain bank soundness which was already pro-
vided by the Basel Core Principles for Effective Supervision and the EU
Directive on Credit Institutions (the Directive 2006/28/EC) Also just
like in the Directive 2008/48/EC on credit agreement for consumers,
special attention is paid to customer protection against unfair and mis-
leading practices. Both recommendations make banks obliged to act
with professional diligence to enable their customers to make their de-
cisions in full knowledge of the facts by offering to them clear, complete
and adequate information, enabling them to decide whether the credit
product they are being offered is suitable for them, already when it’s
just advertising and marketing, then stage prior to the conclusion of
the credit agreement, and later during all phases of the credit relation-
ship. But not only the demands of harmonization made the regulator
introduce such regulations. After witnessing the broad run for mortgage
loans and the sharp end of the boom in housing prices in the USA, the
KNF made some regulations of the Recommendation S even more strict
than the Directive 2006/48/EC, especially when it is relating to the tak-
ing up and pursuit of the business of credit institutions, providing the
framework for supervision of banks’ soundness and suggesting methods
of risk monitoring, for instance the directive states that the value of the
property should be monitored on the frequent basis, at a minimum once
every three year for residential real estate, the Recommendation orders
banks to do that at least once every year.

Polish banks reacted to what was happening on the financial market
even before the regulator enforced these new rules. They introduced
their own regulations in order to rebalance credit portfolio, in some
cases they even stopped granting mortgage loans in certain currencies to
reduce the risk. Majority of Polish banks decided to convert generated
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in year 2009 profits into capital to enhance their ability to absorb risk,
but at the same time as the competition between credit institutions in
Poland is very fierce, they also learned how to put an interpretation on
some binding them regulations in order to get the results not planned
by the regulator.

These resent efforts, although they are steps in good direction, as
they solve some local problems and make a mortgage more affordable
and flexible instrument, in larger perspective are just a beginning of a
long process of adjusting regulations to demands of the modern inte-
grated financial market.
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THE DEVELOPMENT (CREATION) OF THE
INTERNATIONAL TAX LAW

BuLiGA MIRELA VIOLETA
buligamirela@yahoo.com
Faculty of Law Timisoara

The development of the international trade (out of which about 2/3 is
represented by multinational enterprises) and the consolidation of the
Furopean Union need to be accompanied by international rules meant
to avoid all kind of taxation which could affect such developments. The
great importance of the double taxation conventions concluded accord-
ing with the OECD, UN and US Model Conventions is sustained by
the practical impact of the Commentaries to the OECD Model which
despite to their uncertain legal value are applied (followed) by many
countries, including the non OECD members. The development of the
EU law in direct taxation, but especially of the ECJ case law, led to
an indirect European tax law which forced the member states to adapt
accordingly their domestic tax law.
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EC REGULATION 1346,/2010 - COMPANY’S
GROUP INSOLVENCYY

ToMAS MORAVEC
moravec.thomas@seznam.cz
Vysoka skola ekonomické, Fakulta mezinarodnich vztaht Katedra
podnikového a evropského préava

Piispévek se zabyva pieshranic¢ni insolvenci koncernovych spolecnosti a
moznou upravou. Nafizeni o upadku je pouzitelné na koncerny, jejichz
hlavni sidlo zajma (COMI) lezi na tzemi ¢lenskych statd EU. Jednim
z problému nafizeni je, Ze nezahrnuje pravidla pro koncernové insol-
vence a ur¢eni COMI u koncernii. V piipadé koncernové insolvence mize
probihat nékolik nezévislych insolvenénich fizeni. Evropsky soudni dviir
se vyjadiil k této otazce v rozhodnuti Eurofood. Na druhé strané toto
rozhodnuti vedlo k moZnosti pfemistit COMI a otazka koncernové in-
solvence se stala aktualné&jsi Article deals with cross-border insolvency
proceeding in the case of company’s group insolvencies and propose how
to regulate cross-border insolvency in the case of company’s group. EC
Regulation 1346,/2001 is applicable on cross-border insolvency proceed-
ing when debtor has centre of main interest (COMI) in EU Member
states. One of the problem of EC Regulation is there are no exactly
rules for company’s group insolvency and their COMI. In the case of
company group there could be held different insolvency proceeding in
different EU Member state. European Court of Justice’s provided some
clarification of this problem in the decision Eurofood. On other side,
this decision was triggering COMI shifting and some problems in the
cases of company’s group insolvencies.
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UNIFICATION OF PRIVATE INTERNATIONAL
LAW IN LATIN AMERICA

PETRA MRKVOVA
petra.mrkvova@gmail. com
Pravnicka fakulta Masarykovy univerzity v Brné

Prispévek se zaméri na proces unifikace mezindrodniho prava
soukromého v Latinské Americe. Nejdfive bude stru¢né popsan his-
toricky vyvoj unifikaénich snah a zminény budou i nejdiilezitéjsi pra-
meny a to: Smlouvy z Montevidea a Kodex Bustamante. Dale se budu
vénovat modernimu vyvoji sjednocovini mezinarodniho soukromého
prava v ramci Organizace americkych stati a Specializovanych meziam-
erickych konferenci mezinarodniho préava soukromého. Zejména budou
analyzovany pouzité metody regulace a trendy, které unifikaci ovliviiuji.
Soucésti prispévka je i srovnani zékladnich charakteristik unifikace
v ramci evropského a latinskoamerického kontinentu. The paper focuses
on the process of the unification of private international law in Latin
America. Firstly, briefly describes the historical development of unifica-
tion efforts. Than focuses on the unification of private international law
within the Organization of American States and Inter-american Spe-
cialized Conference on Private International Law. In particular, there
are analyzed used methods of regulation and special latinoamerican as-
pects of unification. The paper also focuses on the comparison of the
characteristics of unification within Europe and Latin America.




COFOLA Conference 2011: Key Points and Ideas 77

THE EUROPEAN UNION AND
INTERNATIONAL INVESTMENT LAW

DaviD MULLER
davidmuller@davidmuller.cz
Univerzita Karlova, Pravnické fakulta

Cilem piispévku je poskytnout zakladni vhled do zmén, kterych doz-
nal systém dohod o ochrané a podpofe investic po vstupu Lisabon-
ské smlouvy v platnost. Prispévek se bude soustiedit na dvé témata,
jez jsou soucasti tzv. investi¢niho balicku EU. Zaprvé bude zkoumat
pravni situaci a platnost bilateralnich investi¢nich dohod jednotlivych
¢lenskych statti EU. Zadruhé analyzuje navrh budouci mezinarodni in-
vesti¢ni politiky EU, ktera méa byt nedilnou soucasti spole¢né obchodni
politiky. The aim of this paper is to provide introductory insight of the
changes in the system of investment treaties after the Lisbon Treaty
came in force. The presentation follows two issues included in so called
EU investment package. First, it examines the legal position and valid-
ity of the bilateral investment treaties of the EU member states. Second,
it analyses the proposal of the EU international investment policy, as
integral part of the Common Commercial Policy.
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UN SECURITY COUNCIL RESOLUTION
1267(1999) AND FOLLOWING OR OBSTINATE
FIGHT OF UNITED NATIONS AGAINST
INTERNATIONAL TERRORISM

Lucie NECHVATALOVA
lucienechvatalova@centrum.cz
Masarykova univerzita — Pravnicks fakulta Katedra mezinarodniho a
evropského prava

Predlozeny c¢lanek je zaméfen na problematiku rezoluci Rady
bezpecnosti OSN vydanych na zakladé kapitoly VII Charty OSN v sou-
vislosti s mezindrodnim terorismem. Konkrétné se pak zabyva rezoluci
1267(1999) a néasledujicimi a jejich nasledky, které mohou byt vidény
mimo jiné v rozsudku Kadi proti Evropské komisi a Radé EU nebo
v piipadé Nada proti Svjrcarsku, ktery je v této dobé projednavan pied
Evropskym soudem pro lidska prava. The submitted contribution is fo-
cused on the issue of resolutions of the United Nations Security Council
issued pursuant to Chapter VII of the UN Charter in context of interna-
tional terrorisms. In particular it is dealing with resolution 1267(1999)
and following and the consequences that are reflected inter alia in judg-
ment Kadi v. European Commission and Council EU or in case Nada
v. Switzerland nowadays holding before European Court of Human
Rights.




COFOLA Conference 2011: Key Points and Ideas 79

ROLE OF CUSTOMARY INTERNATIONAL
LAW IN THE INTERNATIONAL LEGAL
SYSTEM

JAROSLAV NEKUDA

nekuda.jaroslav@gmail.com
Pravnicks fakulta — MU Brno

Obycejové pravo jako jeden z pramenti obecného mezindrodniho préva
vefejného v prostiedi globalizovaného svéta pusobi, Ze ustupuje do
pozadi pozornosti. Soucasny systém mezinarodniho prava pfevazné stoji
na pravu psaném, které je povazovino za nejzivotaschopnéjsi a nejper-
spektivnéjsi soudoby pramen. Cilem tohoto ¢lanku je sumarizovat pod-
statu obyc¢ejového prava a nabidnout nékteré moderni teoretické kon-
cepce tohoto pramene. Autor zmini nékteré nedostatky mezinarodnich
smluv a kodifikaci a ukaze souvislosti psaného préava s oby¢eji, na jejichz
zékladé bude demonstrovat jeho zasadni vyznam. International custom
as one of the sources of general international public law seems to be
shading away in the legal system of the global international community
environment. The contemporary legal system looks as it predominantly
depends on lex scripta which is being considered the most viable source
of legal norms. The aim of this paper is to briefly examine the nature
of customary international law, and to provide some modern theories
on customs which could bring this source of law again to the highlights
of international legal stage. The author will try to point out some dif-
ficulties of international treaties and codifications and also to mention
dependencies on customary law as recourse for denying it’s seemingly
diminishing importance.
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EUROPEAN CASE LAW AS A SOURCE OF
CHANGES IN DIRECT TAXATION

KRisTYNA ONDROVA
170084 @mail. muni.cz
Pravnicka fakulta MU

Soudni dviir EU obecné nema legislativni pravomoc, ani jeho judikatura
neni povazovana za klasicky pramen prava. Tim spi§ nemize svévolné
zasahovat do oblasti, kde nema pravomoc ani sama Evropski unie —
napf. piimé zdanéni. Ptesto jsou rozhodnuti Soudniho dvora v této
oblasti velmi vyznamna a ¢asto donuti ¢lensky stat ke zméné vlastni
legislativy. Prispévek se zabyva pravé zménami daiiovych ustanoveni,
zejm. v Ceském pravnim fadu, zavedenymi na zakladé vlivu evropské
judikatury. The Court of the EU has no legislative power, nor the
case law is considered as a general source of law. Especially more the
Court has no right to intervene in areas where no jurisdiction is set for
the European Union itself such as direct taxation. Otherwise the case
law is quite important and often forces the Member State to amend its
legislation. The contribution deals with changes in direct tax provisions,
especially in the Czech legal order, adopted under the influence of the
Court judgments.
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DIPLOMATIC PROTECTION OF STATELESS
PERSONS AND REFUGEES : PROGRESSIVE
DEVELOPMENT OF INTERNATIONAL LAW
AS A DISINCENTIVE TO THE CODIFICATION
EFFORTS?

PETER PAvLOVIC
ppavlovic@centrum. sk
Masarykova univerzita, Pravnicka fakulta

Predmetom analyzy tohto prispevku je ¢lanok 8 Navrhu ¢lankov o diplo-
matickej ochrane prijatého Komisiou pre medzinarodné pravo v roku
2006. Toto ustanovenie umoziuje vykonat diplomaticki ochranu $tdtom
zékonného a obvyklého pobytu v prospech oséb bez statneho obcianstva
a utecencov, ¢o predstavuje prispevok k progresivnemu rozvoju medz-
indrodného prava. V intenciach obycajového prava sd tieto subjekty
vynaté spod moznosti poskytnutia diplomatickej ochrany statom ich
pobytu, zohladhujic tak politické zdujmy a volu tychto §tatov. V kon-
texte tivah o prijati multilaterdlnej medzinarodnej zmluvy vychadza-
jacej z Navrhu ¢lankov o diplomatickej ochrane je preto namieste otézka,
¢ rozpor medzi oby¢ajovym pravom a predmetnou "progresivnou" prav-
nou upravou nebude ¢initelom brzdiacim kodifika¢né usilie. This paper
analyzes the Article 8 of the Draft Articles on Diplomatic Protection
adopted by the International Law Commission in 2006. This state-
ment enables the State of lawful and habitual residency to exercise the
diplomatic protection in favour of stateless persons and refugees, thus
representing a contribution to the progressive development of interna-
tional law. According to the customary law, these persons are excluded
from the possibility of granting the diplomatic protection by the State
of their residency in accordance with the political interests and will of
such States. Considering the adoption of multilateral treaty on diplo-
matic protection based on the Draft Articles in the future, the conflict
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between the customary law and the "progressive" legal regulation raises
the questions whether this would be able to become an element retard-
ing the codification efforts on this topic.
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CRIMINAL POLICY AFTER ENTERING
SHENGEN

SVETLANA SOLANIKOVA
svetlana.solanikova@hotmail. sk
UPJS Préavnicka fakulta v Kosiciach

Trestna politika ako fenomén spolocenskej povahy sa dost vzpiera em-
pirickému sktimaniu; nie snad pre tazkosti pri zbere a analyze pod-
kladového materiédlu, ale skor pre nelahké vymedzenie predmetu a zam-
erania vyskumu. VSeobecne sa mé za to, ze kazdy $tat svojou trestnou
politikou deklaruje tiroven ochrany zakladnych I'udskych a obcianskych
prav a slobod, ktoru je ochotny a schopny redlne zabezpecit. Trestna
politika §tatu je konkretizované predovSetkym v jeho trestnej legislative,
hmotnopravnom i procesnom systéme, usporiadani organov a ingtitdcii
poskytujicich uplatiiovanie trestnopréavnych noriem, ako aj v praktickej
¢innosti tychto subjektov. Vo vSeobecnosti rozumieme pod pojmom
politika®* najméi ¢innost, ktord vedie k stanoveniu cielov a foriem po-
sobenia vo verejnych zaleZitostiach; pod pojmom ,trestna politika® po-
tom &nnost, ktora smeruje k tvorbe a vyuzivaniu prostriedkov trestného
préava.

Tento prispevok sa svojim obsahom snazil pokryt aspon vy-
chodiskové tézy, vznikajice na poli trestnej politiky. Zameriava sa na
vymedzenie zakladnych pojmov. Podéiatky a vychodiskové kongtrukcie
trestnej politiky Cerpa uz z Cias gréckych a rimskych teoretikov a filo-
zofov. Postupne prechédza od historickych a filozofickych postrehov az
po obdobie vzniku Ceskoslovenského Statu. Vybera z daného obdobia
najmé pokrokové metddy a postrehy neovplyvnené vtedajsim rezimom.

Vyvoj trestnej politiky tzko sdavisi s vyvojom pravneho myslenia.
Sociolégia a politologia zohravaju velki rolu pri tvorbe trestnej poli-
tiky. Demografické aspekty a vzdelanost spolo¢nosti sa podielaji na
vyvoji trestnej politiky. Trestna politika siivis{ s normotvorbou v oblasti
trestného préava.
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Na tucely skumania trestnej politiky je potrebné rozliSovat trestna
politiku v SirSom a uzSom ponati. Sirsie pohatie zahfha do trest-
nej politiky vSetky ¢innosti a opatrenia uplatiiované zikonodarcami
aj exekutivnymi orgadnmi, S$tatnymi i neStatnymi organiziciami a
hospodarskymi subjektmi ako aj obéianske aktivity, ktoré si zamer-
ané na kontrolu kriminality, jej potla¢anie i prevencii. V §ir§om ponati
sa vyskytuja ¢innosti a opatrenia, ktoré vo svojich koneénych dosled-
koch maji vplyv na stav kriminality a na jej vyvoj a Struktiaru —
napr. tlohy pri vychove mladej generacie, opatrenia v sociilnej oblasti a
pod. V podmienkach Slovenskej republiky mozno v st¢asnosti pocitovat
vplyv mimovladnych organizacii (MVO — non government, organization).
Samostatni kategériu predstavuje tlag, televizia, rozhlas a d'alsie média
posobiace na Siroky okruh I'udi a mnohokrat rozhodujicim spésobom
ovplyviiujice verejnti mienku v §tate. A tlak verejnej mienky, napriklad
rast represivnych néalad v spolo¢nosti v dosledku strachu z kriminality,
moze znatne ovplyvihovat zdkonodarcu pri schvalovani legislativnych
zédmerov a koncepcii v trestnej oblasti a v trestnej politike obzvlast.

Formulovanie trestnej politiky sa tak stava aj predmetom politick-
ého stperenia. Vyznamnym komponentom trestnej politiky je hodnote-
nie jej efektivnosti. Trestné politika v Slovenskej republike je zaloZena
na tradi¢nom kontinentdlnom trestnom procese a na pomerne rigid-
nej hmotnopravnej a procesnej tiprave, ktord poskytuje len obmedzeny
priestor sidom, prokuratorom i policajnym orgéanom pre volna tvahy
pri hladani najvhodnejsich postupov pri rieSeni trestnych veci nielen
v zdujme spolonosti, ale aj obeti a pachatelov. Criminal policy as a
phenomenon of social nature rather stands out against empirical ex-
amination; not perhaps due to difficulties in collecting and analyzing
of the underlying material, but rather due to a difficult definition of
the object and focus of the research. In general it is considered, that
each country declares the level of fundamental human and civil rights
and liberties protection it is actually willing and able to provide, by its
criminal policy. A state’s criminal policy is primarily specified by its
criminal legislation, substantive and procedural system, the organiza-
tion of authorities and institutions providing the assertion of criminal
norms, as well as by the practical activity of these subjects. In gen-
eral, under the term “politics” we mostly understand an activity leading
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to setting objectives and forms of influence in public affairs; under the
term “criminal policy” then activity leading to the development and use
of means of the criminal law.

The ambition of this report was to try to cover at least the default
theses arising on the field of criminal policy, by its content. It focuses
on defining of basic concepts. The origins and underlying structure of
criminal policy it derives from the time of Greek and Roman theorists
and philosophers. Stepwise it proceeds from historical and philosoph-
ical insights to the period of the formation of the Czechoslovak State.
From the given period it extracts, in particular, progressive methods
and observations unaffected by then regime.

The development of criminal policy is closely linked with the de-
velopment of legal thinking. Sociology and politics play a big role in
creation of criminal policy. Demographic aspects and education of so-
ciety participate in the development of criminal policy. Criminal policy
is related to law making in the field of criminal law.

In order to examine criminal policy it is necessary to distinguish
between the wider and the narrower approach to criminal policy. The
wider approach adds into the criminal policy all activities and measures
applied by legislators and the executive authorities, by governmental
and non-governmental organizations and economic entities as well as
civic activities aimed at controlling crime, its suppression and preven-
tion. In the wider approach there are activities and measures which, in
their final consequences, are affecting the state of crime and its devel-
opment and structure, for example tasks in the education of the young
generation, social area measures etc.. In the conditions of the Slovak
Republic we can, presently, feel the influence of non-governmental orga-
nizations (NGO). The press, television, radio and other media affecting
a wide range of people and often decisively influencing the public opinion
in the country, form an autonomous category. And the pressure of public
opinion, for example the growth of repressive moods in the society due
to fear of crime, can significantly influence the law maker in the process
of passing legislative intentions and concepts in the criminal sphere and
criminal policy in particular. Defining criminal policy becomes this way
an object of political competition as well. An important component of
the criminal policy is the assessment of its effectiveness. Criminal policy
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in the Slovak Republic is based on the traditional continental criminal
process and on a relatively rigid substantive and procedural regulation,
which only grants limited space to the courts, prosecutors and the police
for a free consideration in seeking the best ways how to solve criminal
cases not only in the interest of the society, but also of the victims and
the perpetrators.
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ADOPTION OF THE SECURITY COUNCIL
RESOLUTION IN THE LIGHT OF LIBYA
CRISIS

TOMAS STOLINA
stolina@karneval.cz
Masarykova univerzita

Piispévek se vénuje pozici Rady bezpecnosti v aktudlnich otazkach mez-
indrodni bezpe¢nosti, konkrétné pak v konfliktu v Libyi. Situace v Libyi
je z pohledu mezindrodniho prava velkou vyzvou viaéi mezinarodnimu
spoleCenstvi v otadzkich vojenské intervence a uziti sily jako takovém.
Piispévek dale zminuje negativni ndzory viiéi postupu Rady bezpecénosti
v konfliktu v Libyi a vénuje se také argumentim, zpochybniujicim plat-
nost piijatych rezoluci. S témito nazory poté polemizuje a porovnéva je
se znénim Charty OSN. This article deals with position and role of the
United Nations Security council in contemporary conflicts. Situation in
Libya is a great challenge for international community and for United
Nations as the key organization, responsible for maintaining of inter-
national peace. However, military intervention of UN members seems
to be widely accepted, some legal experts gives different arguments and
they argue against legality of passed resolution. Therefore, this article
is discussing critical arguments and compare them with the UN Charter
provisions.
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THE BASIC FRAMEWORK OF THE
INTERNATIONAL LABOUR ORGANIZATION
LEGISLATIVE PROCEDURE

JAROSLAV STRANSKY

jaroslav.stransky@low. muni.cz
Pravnicka fakulta MU

Piispévek se bude zabyvat normotvornou ¢innosti Mezinarodni organi-
zace prace, a to z pohledu zakladnich pravidel jejiho fungovani a leg-
islativnich procedur, které se pii vytvaieni jejich zavaznych pravnich
aktd uplatiiuji. Pozornost bude vénovana piredevsim principu tripartit-
niho zastoupeni zti¢astnénych statii, ktery je pro Mezinarodnf organizaci
praci specificky a ktery vyznamné ovliviiuje vystupy jeji ¢innosti. The
paper will focus on the legislative activities of the International Labour
Organization. The fundamental rules of operation and legislative pro-
cedures followed within the process which leads to adopting the bind-
ing legal instruments issued by the International Labour organization
will particularly be addressed. Attention will be paid to the tripartite
representation principle, while this specific feature of the International
Labour organization does remarkably affect its legislative activities.
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PERSONAL SCOPE OF REGULATION
BRUSSESL I IN THE LIGHT OF ITS ONGOING
REVISION

KLARA SVOBODOVA — TEREZA KYSELOVSKA
svobodovak@email.cz — tereza.kyselovska@law. muni.cz
Masarykova univerzita, Pravnicka fakulta — Masarykova univerzita,
Pravnicka fakulta

Tento pfispévek se zabyva otdzkou osobni pusobnosti nafizeni Brusel
I ve svétle jeho probihajici revize. V soucasné podobé je osobni pu-
sobnost nafizeni zalozena na podmince bydlisté zalovaného v né€kterém
¢lenském staté EU. Z tohoto pravidla existuje jen nékolik malo vyjimek.
Dle piipravované revize by se mélo nafizeni aplikovat i v situaci, kdy
bude mit zalovany bydlisté mimo EU. Tento ptispévek rozebird soucasny
stav osobni pasobnosti nafizeni, navrhovanou zménu a jeji dopad na jed-
notliva ustanoveni v nafizeni. P¥ispévek se snaz{ potvrdit nebo vyvratit
hypotézu, Ze univerzalni osobni piisobnost nafizeni neni vhodna pro
pravidla o piisluSnosti. This paper deals with the question of personal
scope of Regulation Brussels I in the light of the ongoing revision of this
instrument. At present, the personal scope of the Regulation depends
on the condition that a defendant has domicile in one of the Member
States. There are only few exceptions to this rule. Under the revised
version, the Regulation would be applicable also in the situation, in
which the defendant has the domicile outside the EU. This paper an-
alyzes the present situation of the personal scope, the revised version
and its impact on the particular provisions of the Regulation. The pa-
per aims to confirm or refuse the hypothesis that the universal personal
scope of the Regulation is not suitable for the rules on jurisdiction within
the EU.
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THE LEGAL PLURALISM IN SLOVAK
CRIMINAL LAW

MATEJ SIMASEK
matejsimasek@gmail. com
Paneurépska vysoka skola, Fakulta prava

Cielom prispevku je v kratkosti analyzovat malo preskimand prob-
lematiku pravneho pluralizmu v slovenskom pravnom poriadku. Préavo
ako dynamicky rozvijajaci sa fenomén, ovplyvneny elementami nadstat-
nych pravnych systémov a medzinarodného prava, straca svoj narodny
charakter. Tento jav ma svoje Specifické prejavy aj v slovenskom trest-
nom prave, ktoré st struéne rozobrané v tomto prispevku tak z hl'adiska
teoreticko-pravneho, ako aj praktického. The aim of this contribution is
to briefly examine and analyze the overlooked issues of legal pluralism in
Slovak Law. Law as a dynamic and developing phenomena, affected in
large part by elements of a multinational legal system and international
law, is losing its national character. This phenomenon has been mani-
festing itself into Slovak Criminal Law as well. It is briefly analyzed in
theoretical aspect in this contribution. As well as in legal and practical
aspects.
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INSTRUMENTS OF THE EUROPEAN
COMMISSION FOR THE EFFICIENCY OF
JUSTICE AND THE LENGHT OF JUDICIAL
PROCEEDINGS

MARTINA SULAKOVA
m.sochorova@gmail.com
Masarykova univerzita, Pravnicka fakulta

Cilem ¢lanku je pfiblizit aktivity a nastroje Evropské komise pro efektiv-
itu justice ve vztahu k délce soudniho fizeni. Na zakladé uskutecnénych
studii lze identifikovat zéakladni pficiny nepifiméfené dlouhych Fizeni,
priblizit moZzné TeSeni, a ukézat, jakym zptisobem se jednotlivé ¢lenské
staty Rady Evropy s délkou fizeni vypoiddavaji. The aim of the article
is to bring closer activities and instruments of the European Commission
for the Efficiency of Justice on the subject of the duration of judicial pro-
ceedings. On the basis of realized studies, we can identify basic reasons
of unreasonable length of proceedings, propose the possible solutions
and show how the individual member states of Council of Europe deal
with the length of proceedings.
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DISCRIMINATION BASED ON RELIGION AND
BELIEF - EUROPEAN AND NATIONAL
LEGAL FRAMEWORK

MAREK SVEC
marek.svec@yahoo.de
Trnavska univerzita v Trnave Pravnicka fakulta

Diskriminacia na zaklade nabozenstva a viery predstavuje v sti¢asnosti
v slovenskom pracovnom prave neznamu oblast. Hoci Zakonnik prace
uvadza naboZenstvo a vieru ako diskrimina¢né dévody, nevymedzuje ich
obsah, ani nekonkretizuje ich vzdjomny vztah. NavySe relevantné smer-
nica & 2000/78/ES zakotvuje len pojem naboZenstvo. Blizsie vymedze-
nie pojmov a ich praktick4 aplikicia preto vyplynie z budicej judikatiry
Studneho dvora Eurdpskej unie aj s ohTadom na ostatné rozhodnutie
ESTP. Silnejuci priliv nekrestanskych naboZzenskych spolo¢nosti prinasa
do eurdpskej i ndrodnych pravnych tprav nové podnety odrézajucich sa
aj na nalade spolo¢nosti. Discrimination based on religion and belief
is currently an unknown area in the Slovak labour law. Although The
Labour code indicates religion and belief as discriminatory reasons, does
not define their content or relationship. The relevant Council Directive
no. 2000,/78/EC also describes only the concept of religion. More de-
tailed definitions and their practical application will ensue from the
future legislation of the Court of Justice of the European Union with
respect to any other decisions of the ECHR.. The increasing influence of
Non-Christian religious adherents brings new initiatives into European
and national laws which reflect the mood of society.
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SHIFTS OF EUROPEAN LEGISLATION
WITHIN THE AREA OF ENVIRONMENT
PROTECTION

PETR VACULIK — JANA TKACIKOVA
petr.vaculik@ukzuz.cz — jana.tkacikova@law.muni.cz
Katedra prava Zzivotniho prostiedi a pozemkového prava Pravnicka
fakulta Masarykovy univerzity

K dosazeni cile vysoké urovné ochrany Zzivotniho prostfedi na urovni
Evropské unie byla piijata fada pravnich norem, jejichz podoba
se postupné ménila. Prispévek bude vénovin posunu od pievazné
slozkové a administrativné zameétené legislativy k horizontélni a flex-
ibilnéjsi metodé pravni regulace. Diskutovan bude tento posun jak
z pohledu samotné evropské environmentalni politiky, tak v souvislosti
s prosazovanim integrace environmentélnich pozadavki do ostatnich
politik EU. To attain the objective of high level of environment pro-
tection within European Union a set of legal rules whose form has grad-
ually modified has been adopted. The paper will be devoted to the shift
from media-related and traditional command regulation to horizontal
and more flexible methods of environmental regulation. This shift will
be discussed both from view of European environmental policy itself
and in the context of the assertion of the environmental integration to
other EU policies.
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INTERCEPTION AND RECORDING OF
TELECOMMUNICATIONS AND ITS USE IN
THE PROCESS OF DETECTION AND PROOF
OF CORRUPTION

MARCELA TOTHOVA
marcela.tothova@centrum. sk
Paneurdpska vysoka Skola, Fakulta prava, Ustav verejného prava

Predkladany prispevok sa tyka aktudlnej a do znafnej miery aj
polemickej pravnej upravy odpocivania a zdznamu telekomunikacnej
prevadzky na acely odhalovania korupcie. Vychadza z medzinarodného
kontextu prav, do ktorych uvedeny institut zasahuje. Reflektuje ak-
tuédlnu judikatiru v Slovenskej a Ceskej republike a poukazuje na vyz-
namni judikatiru ESTP. The article concerns the current and largely
the controversial legislation, interception and recording of telecommu-
nications for the purpose of detecting corruption. Based on the context
of international rights, which referred to the Institute extends. Reflects
current law in the Czech and Slovak republics and points to an impor-
tant law of the ECHR.
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BRUSSELS I REVIEW - COMMENTS TO THE
CHOICE OF COURT AGREEMENTS AND LIS
PENDENS

SIMONA TRAVNICKOVA
stmona.travnickova@law.muni.cz
Masarykova univerzita, Pravnicka fakulta

Piipravovana revize nafizeni Brusel I se mimo jiné tyk4 i moznosti volby
soudu, ktery bude spor rozhodovat, a upravy litispendence v p¥ipadech,
kdy byl zvolen soud. Navrhované zmény se tykaji predevsim tii okruhi:
zaprvé se jedna o reakci na tzv. italské torpédo (rozhodovani soudu
o své pravomoci v piipadé zahajeni fizeni jak u soudu prorogovaného,
tak u soudu jinak mistné pFislusného), zadruhé se tyka otazky proro-
gace soudu v piipadé, kdy ani jeden ze subjektt neni domicilovan na
tzemi ¢lenského statu Evropské unie a zatfeti jde o upravu kolizntho
rezimu proroga¢ni dohody. Predkladany ¢lanek komentuje zamyslené
zmény v této oblasti. Brussels I Review deals with possibility to choose
a court that will decide disputes and lis pendens in case of choice of
existing court agreement. The proposed changes concern three areas:
reaction on “torpedo actions” (decision about the court jurisdiction in
case of starting the case in front of a Court different from the one agreed
upon by the parties, apparently without jurisdiction) prorogation of
some of EU courts by parties not domiciled in some Member State,
and conflict rule for choice of court agreement. The paper comments
proposed changes in these areas.
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THE FEATURES OF THE LEGAL REGIME OF
AGRICULTURAL LAND

GULNUR TULEUBAYEVA
g.tuleubayeva@mail.Tu

In Section 2, Art. 1 LC of the RK stated that the legal regime of land is
determined on the basis of their belonging to one category or another,
and permitted use in accordance with the zoning of land. The existing
legislation of the RK indicate the presence of one additional element
that affects the legal regime of the land. Zoning as one of the major
functions of management of land fund is affect on political, social and
economic interests of various levels of population and the state.
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SHIFTS OF EUROPEAN LEGISLATION
WITHIN THE AREA OF ENVIRONMENT
PROTECTION

PETR VACULIK — JANA TKACIKOVA
petr.vaculik@ukzuz.cz — jana.tkacikova@law.muni.cz
Katedra prava Zzivotniho prostiedi a pozemkového prava Pravnicka
fakulta Masarykovy univerzity

K dosazeni cile vysoké urovné ochrany Zzivotniho prostfedi na urovni
Evropské unie byla piijata fada pravnich norem, jejichz podoba
se postupné ménila. Prispévek bude vénovin posunu od pievazné
slozkové a administrativné zameétené legislativy k horizontélni a flex-
ibilnéjsi metodé pravni regulace. Diskutovan bude tento posun jak
z pohledu samotné evropské environmentalni politiky, tak v souvislosti
s prosazovanim integrace environmentélnich pozadavki do ostatnich
politik EU. To attain the objective of high level of environment pro-
tection within European Union a set of legal rules whose form has grad-
ually modified has been adopted. The paper will be devoted to the shift
from media-related and traditional command regulation to horizontal
and more flexible methods of environmental regulation. This shift will
be discussed both from view of European environmental policy itself
and in the context of the assertion of the environmental integration to
other EU policies.
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COMPARATIVE ANALYSIS OF CRIMINAL
LEGISLATION OF RUSSIAN FEDERATION
AND REPUBLIC OF KAZAKHSTAN AT
CRIMES PERPETRATED WITH ORGANIZED
CRIMINALITY

GULNUR YENSEBAYEVA
guliriko@mail.Tu

The problem of organized crime one of the most pressing issues facing
society and the state. The basis for comparison, to study the dynamic
of organized crime to put the commission of those crimes, which are a
manifestation of organized crime. It needs to create and adopt a com-
prehensive law on combating organized crime. «Criminal legislation»
should be brought into compliance with international treaties ratified
by the RK, in particular the UN Convention against Transnational Or-
ganized Crime.
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ELECTRONIC COMMUNICATION WITH THE
TAX AUTHORITY - BENEFITS AND
DRAWBACKS

MILAN BARTA
milbarta@seznam.cz
Masarykova univerzita, Pravnicka fakulta

V poslednich né&kolika letech dochéazi k vyraznému rozvoji elektronické
komunikace pfi spravé dani, k Eemuz pfispélo zejména uvedeni da-
tovych schranek do praxe. To umoznilo spravci dané elektronicka podani
nejenom pfijimat, ale rovnéz svd rozhodnuti v elektronické podobé
odesilat. Podporovan je také portal pro elektronickd podani. Jak vsak
bylo zjisténo, elektronickd komunikace nep#inasi jen mnoho vyhod, ale
ma i mnoho nedostatkii, jez by bylo vhodné minimalizovat. In last
few years we have seen a significant expansion of electronic communi-
cation in tax administration to which the introduction of data boxes
has largely contributed. This allowed the tax administrators not only
to receive electronic tax returns, but also to send their own decisions
concerning them. The so-called Tax Portal for electronic filing of tax
returns is fostered as well. But, as it has been found out, electronic
communication does not bring only many benefits, but it has also a lot
of drawbacks which should be minimized.
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CURRENT SITUATION AND POTENTIAL OF
EPROCUREMENT

RicHARD BUDZAK
257852@mail.muni.cz
Pravnicka fakulta, Masarykova univerzita

Meritom prispevku je spdsob postupnej elektronizacie zadavania vere-
jnych zékaziek. V prispevku st opisané aktudlne moznosti pouzitia elek-
tronickej komunikacie vo vyberovych konaniach a pozitiva a negativa
konkrétnych postupov. V dalgich kapitolach prispevku si rozobraté
moznosti elektronizacie v budicnosti. V zavere sa pojednava o hlavnom
subjekte elektronizacie, ktorym maja byt profesionalne subjekty posky-
tujace zadéavatel'ska ¢innost. The focal point of the article is the method
of sequential eProcurament. Moreover I describe the current possibil-
ities of usage of eProcurament in award procedures and the positives
and the negatives of the particular method. In the following chapters
I deal with the potential of eProcurament in the future. At the end
of the article I discuss the main subject of eProcurament which is the
person representing the contracting entity.
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DATA BOXES DELIVERING - 2 YEARS AFTER

DAMIAN CZUDEK
damian@czudek.cz
Pravnicka fakulta Masarykovy university

Clanek se bude zabyvat relativné novym institutem v ¢eském pravnim
fadu, a to dorucovanim prostiednictvim datovych schranek, které byly
zavedeny zékonem 300/2008 Sb., o elektronickych tkonech a autorizo-
vané konverzi dokumentii, ve znéni pozdéjsich predpist. Piispévek bude
také poohlednutim na fungovani datovych schranek a nezplna dvouleté
obdobi od nabyti ¢innosti vyse zmineného zdkona. The paper deals
with relatively new institute in the Czech legal system — data boxes
delivering. This system of delivering has been implemented by the Act
No. 300,/2008 Coll., on the electronic acts and the authorized document
conversion, as amended. The paper has an ambition to be last two —
year reflection of the data boxes era with possible propositions de lege
ferenda.
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AUTHORIZATION OF ACCESS TO PAYMENT
SERVICES MARKET

Lusomir CUNDERLIK
lubomir.cunderlik@gmail.com
Pravnicka fakulta Univerzity Komenského

Recentnd pravna tuprava poskytovania platobnych sluzieb vytvara
priestor pre interpreta¢né problémy s dorazom na definovanie e-money
a naplhanie podmienok pri aplikicii licenéného procesu. Na priklade
platobnej ingtitucie prispevok analyzuje nedostatok aktualnej pravnej
Upravy autorizacie, a to aj v SirSom kontexte inych finanénych sluzieb,
ktorych poskytovanie realizuji banky a obchodnici s cennymi papiermi.
The article focuses on recent legal regulation of payment services, par-
ticular in context of licensing proceeding for granting authorization of
payment institution. The quality of providing payment services depends
on conditions which have to be fullfilled by the applicants for authoriza-
tion. Within the scope of payment services attention has to be paid to
investment services and banking operations.
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THE ACCESS TO THE INFORMATION ABOUT
THE ENTREPRENEURS - THE EVOLUTION
OF THE SYSTEM OF THE ENTREPRENEUR
ACTIVITY ESTABILISHING IN THE POLAND

MaAcies ETEL — URSZULA ETEL
etel. m@uuwb.edu.pl — alielka@o2.pl
Katedra Prawa Gospodarczego Publicznego, Wydziat Prawa,
Uniwersytet w Bialymstoku — Wydzial Prawa, Uniwersytet w
Bialymstoku

Niezaleznie od podstawowej funkcji ewidencjonowania dziatalnosgci
gospodarczej, czyli legalizacji (kreacji) przedsiebiorcy, celem rejestracji
jest rowniez zagwarantowanie dostepu do informacji o podmiotach
wykonujacych dzialalnodé gospodarcza na terytorium RP. Niestety ak-
tualne gwarancje dostepu do informacji, sformulowane w ustawie z dnia
19 listopada 1999 r. Prawo dzialalnosci gospodarczej, nie sa uksztal-
towane w sposéb jednolity, wzbudzaja watpliwosci w teorii i praktyce,
a w konsekwencji wskazana funkcja nie jest realizowana prawidlowo.
Nastepujaca z dniem 1 lipca 2011 r. reforma zasad legalizacji dzi-
alalnosci gospodarczej eliminuje wskazany problem. Czyni to przede
wszystkim gwarantujac dostep do informacji o dzialalnosci gospodar-
czej 1 przedsigbiorcy za posrednictwem ogélnokrajowego (centralnego)
systemu teleinformatycznego (CEIDG). Irrespective of basic function
of the entrepreneurial activity registration system, which is legalization
(or entrepreneur establishing), the key goal is to guarantee access to the
information about all entrepreneurs and their activity in Poland. Un-
fortunately current legal regulations, contained in the Act on Economic
Activity (the Act of 19 November 1999), are not uniform and cause diffi-
culties in theory and practice. As a consequence, aforementioned goal of
entrepreneurial activity registration system does not function correctly.
The reform of the Act on Freedom of Economic Activity (the Act of 2
July 2004) which come into force on the 1Ist of July 2011 is going to
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solve the problem, first of all by establishing precise guarantee of the
access to the information about all entrepreneurs in Central Register
and Information of Economic Activity among others in an electronic
format.
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THE ACCESS TO THE INFORMATION ABOUT
THE ENTREPRENEURS - THE EVOLUTION
OF THE SYSTEM OF THE ENTREPRENEUR
ACTIVITY ESTABILISHING IN THE POLAND

MaAcies ETEL — URSZULA ETEL
etel. m@uuwb.edu.pl — alielka@o2.pl
Katedra Prawa Gospodarczego Publicznego, Wydziat Prawa,
Uniwersytet w Bialymstoku — Wydzial Prawa, Uniwersytet w
Bialymstoku

Niezaleznie od podstawowej funkcji ewidencjonowania dziatalnosgci
gospodarczej, czyli legalizacji (kreacji) przedsiebiorcy, celem rejestracji
jest rowniez zagwarantowanie dostepu do informacji o podmiotach
wykonujacych dzialalnodé gospodarcza na terytorium RP. Niestety ak-
tualne gwarancje dostepu do informacji, sformulowane w ustawie z dnia
19 listopada 1999 r. Prawo dzialalnosci gospodarczej, nie sa uksztal-
towane w sposéb jednolity, wzbudzaja watpliwosci w teorii i praktyce,
a w konsekwencji wskazana funkcja nie jest realizowana prawidlowo.
Nastepujaca z dniem 1 lipca 2011 r. reforma zasad legalizacji dzi-
alalnosci gospodarczej eliminuje wskazany problem. Czyni to przede
wszystkim gwarantujac dostep do informacji o dzialalnosci gospodar-
czej 1 przedsigbiorcy za posrednictwem ogélnokrajowego (centralnego)
systemu teleinformatycznego (CEIDG). Irrespective of basic function
of the entrepreneurial activity registration system, which is legalization
(or entrepreneur establishing), the key goal is to guarantee access to the
information about all entrepreneurs and their activity in Poland. Un-
fortunately current legal regulations, contained in the Act on Economic
Activity (the Act of 19 November 1999), are not uniform and cause diffi-
culties in theory and practice. As a consequence, aforementioned goal of
entrepreneurial activity registration system does not function correctly.
The reform of the Act on Freedom of Economic Activity (the Act of 2
July 2004) which come into force on the 1Ist of July 2011 is going to
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solve the problem, first of all by establishing precise guarantee of the
access to the information about all entrepreneurs in Central Register
and Information of Economic Activity among others in an electronic
format.




COFOLA Conference 2011: Key Points and Ideas 107

VIRTUAL ECONOMICS IN THE CONTEXT OF
THE EUROPEAN UNION

MARTIN HAJICEK
martin. hajicek@gmail.com

Tato prace se zabyva pravni dpravou virtudln{ ekonomiky v Evrop-
ské unie. V prvni ¢asti shrnuje oblast virtuadlniho vlastnictvi, virtudl-
niho podnikani a virtualnich penéz. Druh& ¢ast se zaméfuje na oblast
premény redlnych penéz na virtudlni a naopak a déle na zdanéni v této
oblasti. The study deals with legal regulation of virtual economics in
the European Union. In the first part it summarizes the area of vir-
tual property, virtual business and virtual money. The second part is
focused on the matter of transformation of real money to virtual money
et vice versa and on taxation.
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SLOVAK EXPERIENCE WITH THE TAX
ADMINITRATION

MATEJ KACALJAK
kacaljak@hotmail.com
Pravnicka fakulta Univerzity Komenského

S rasticou dolezitostou elektronickych sluzieb v sprave veci verejnych
sa objavuje potreba prehodnotit existujucu legislativu vo vztahu k na-
jdolezitejsim procesom vo verejnej sprave, napriklad vo sprave dani.
Prispevok sa zaoberd pravnou upravou moznosti elektronickej spravy
dani, aktudlnymi zmenami v prisludnej legislative a venuje struény
priestor aj pravnej komparéacii s ¢eskym tzv. E-government Act. With
the rising importance of electronic services in government, there is a
need to revise the legislation regarding major administrative processes,
e.g. tax administration. Th paper deals with the legal framework of
e-taxes in Slovakia, recent changes in the legislation concerned and pro-
vides a short comparative view of the Czech e-government act.
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ELECTRONIC PLATFORM OF PUBLIC
ADMINISTRATION SERVICES (EPUAP)

KAROLINA ZAPOLSKA — KATARZYNA KARDASZ
karolina.zapolska@gmail.com — kasia-kardasz@up.pl
Wydzial Prawa, Uniwersytet w Bialtymstoku

Celem niniejszej publikacji bedzie przedstawienie Elektroniczng Plat-
forme Ustug Administracji Publicznej (ePUAP). W pracy mamy za-
miar przedstawi¢ w jaki sposob ten spdjny program dziatan pozwala
na skrécenie czasu i obnizenie kosztéw udostepniania zasobéw infor-
macyjnych administracji publicznej. The purpose of this article is
to present the Electronic Platform of Public Administration Services
(ePUAP). In our paper we'’re going to present how this systematic ac-
tion program allows to minimize time and lower the costs of sharing
information resources of public administration.
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EHEALTH PROJECTS

JAKUB KRAL

jakub.kral@mail. muni.cz
Prévnicka fakulta MU

Prispévek se obecné zabyva problematikou digitalizace ¢eského zdravot-
hlavnich pfinost a rizik, jez bude jejich realizace piedstavovat. Autor se
také zabyva konkrétnimi pii¢inami systematického odporu viéci té€mto
projektim. This article deals with the scope of digitizing of the Czech
health in general. There are presented the most important eHealth
projects including analysis of main benefits and risks, which will be
constituted by realization of these projects. Author is also concerned
with particular reasons of the systematical aversion to them.
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THE IMPORTANCE OF THE INFORMATION
TECHNOLOGIES FOR MARKET VALUE
BASED TAXATION OF REAL PROPERTY

JANA KRANECOVA
kranecova@mail. muni.cz
Masarykova univerzita Pravnicka fakulta

Cilem pfispévku je nastinit vybrané legislativni otazky, které souviseji
se zdanénim ad valorem s vyuzitim relevantnich informacnich tech-
nologii. Poukazuje na skutecnost, Ze stanoveni zdkladu dané na zik-
ladé trzni hodnoty neznamenda jen zvySeni administrativnich naklada,
ale 1 moznost jak zvysit autonomni p¥ijmy obci. Pfispévek je zaméien
zejména na otazky pravni ipravy zpracovani dat a jejich vyuziti. V této
souvislosti si bude vSimat zejména hodnoty téchto informaci. The aim
of this article is to outline some legislative questions relative to ad val-
orem taxation using information technologies. It points out that the
market value based taxation does not mean only higher administrative
costs but also the possibility how to rise up the revenue of the municipal-
ities. The article is focused on the legal regulation of data management
and its utilization. In these circumstances it will note the value of the
information.
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QUO VADIS, EGOVERNMENT?

LiBor KyNCL
libor.kyncl@low.muni.cz
Masarykova univerzita, Pravnicka fakulta

Cilem tohoto pfispévku je vymezit hlavni soucasné otazky a problémy
tykajici se racionalizace eGovernmentu v ¢eském pravu a v ¢eské pravni
praxi. Jeden z dilezitych nastrojii racionalizace préva a racionalizace
¢innosti organi vefejné spravy je pravé vyuzivani informacnich a ko-
munika¢nich technologii. Ale jsou soucasné ICT néastroje dostatetné,
aby ucinily eGovernment elektronickym, efektivnim a evropskym? Tato
otazka bude zodpovézena s uzitim piikladd zakladnich registri, které
jsou v soucasné dobé pripravovany, ICT infrastruktury organi veiejné
spravy a dalSich existujicich projekti ¢eského eGovernmentu. The aim
of this paper is to outline the main contemporary issues and problems
regarding the rationalisation of the eGovernment in the Czech law and
in the Czech legal practice. One of important instruments in the ra-
tionalization of law and in the rationalization of public administration
bodies’ work is the usage of information and communication technolo-
gies. But are current ICT instruments sufficient to make eGovernment
electronic, efficient, effective and European? This question will be an-
swered using the examples of the basic registers that are currently being
prepared, the ICT infrastructure for public administration bodies, the
public procurement projects and other existing projects in the area of
the Czech eGovernment.
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ELECTRONIC INSTRUMENTS SUPPORTING
AML/CTF MEASURES

MICHAELA MOZDIAKOVA
m.mozdiakova@gmail.com
Pravnicka fakulta Masarykovy university

Cilem tohoto pfispévku je kriticky zhodnotit soucasny stav souvisejici
s elektronickymi nastroji na podporu opatieni proti legalizaci vynosi
7 trestné ¢innosti a financovani terorismu. Po kratkém tvodu se autorka
zamé&fi na problematiku oznamovani podezielych obchodd finanénim
zpravodajskym jednotkdm se zaméFenim na Ceskou republiku. Diraz
bude kladen na elektronické nastroje pro oznamovani podezielych ob-
chodt, zvlasté na aplikaci zvanou MoneyWeb. The purpose of this pa-
per is to evaluate the current state of affairs related to the electronic
ingtruments supporting anti-money laundering and counter terrorism
financing measures. The author will focus on reporting of suspicious
transactions to the financial intelligence units, especially in the Czech
Republic. The emphasis will be placed on electronic instruments of sus-
picious transactions reports, in particular on application called Money-
Web.
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PROBLEMS WITH THE OPERATION OF DATA
BOXES

TOMAS PAVLICEK
tpavlicek@osoud. zln.justice.cz
Okresni soud ve Zliné

Piispévek s nazvem ,Problémy fungovani datovych schranek” si klade
za cil poukazat na problémy spojené s fungovanim datovych schranek a
nastinit nékteré moznosti jejich feSeni v praxi. Rozebirany jsou prob-
lémy od ryze praktickych, pres ekonomické az po problémy viceméné
Cisté pravni, s nimiz se autor pfispévku setkal pii pouzivani datovych
schranek v ramci dorucovani pisemnosti v rdmci soudniho ¥izeni. The
object of the report titled "Problems with the operation of data boxes"
is to refer to problems linked to the functioning of data boxes and to
outline solutions which may help in practice. Various problems which
were encountered by the author when using data boxes for the service of
summons in civil proceedings involved practical issues, financial prob-
lems and pure legal questions which are now detailed herein.
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CENTRAL REGISTRATION AND
INFORMATION ON BUSINESS (CEIDG)

ROBERT SIENKO — MICHAEL RUTKOWSKI
robert-2905Qgazeta.pl — michal-jb@o2.pl
Wydzial Prawa, Uniwersytet w Biatymstoku

Celem niniejszej publikacji bedzie przyblizenie zasad funkcjonowania
nowej instytucji w polskim publicznym prawie gospodarczym — Cen-
tralnej Ewidencji i Informacji o Dziatalnosci Gospodarczej. Szczegolng
uwage poswiecimy zadaniom stawianym przed CEIDG oraz formie w
jakiej instytucja ta ma funkcjonowaé. Ponadto opiszemy réwniez obow-
iazujacy stan prawny oraz réznice jakie nastapia po wprowadzeniu
wspomniane] instytucji. The purpose of this article is to introduce the
operating rules of the new instrument in the Polish public economic law
— Central Registration and Information on Business. The most impor-
tant issue relates to assignments and forms of CEIDG.Moreover, we're
going to describe legal status of CEIDG and predicted changes..
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ONLINE GAMBLING

ALENA SALINKOVA

alena.salinkova@law.muni.cz
Préavnicka fakulta MU

Clanek je vénovan problematice online sazeni, subjekti, kterym byl
tento druh hry povolen, podminkdm pro provozovani a zlegalizovani
této hry v Ceske republice. Online sézky jsou pomérné novym druhem
hry, i kdyz v podminkach ¢eského pravniho prostiedi se jiz vyskytovaly
dfiv, nez byly Ministerstvem financi povoleny. Online sdzeni m4 mnoho
odpurcu i zastanci, tudiz bude pozornost vénovana i nazorim na samot-
nou hru. Nebude opomenut ani pohled na existenci hry v zahrani¢i. The
article is devoted to the issue of online gambling, subjects permitted to
online gambling, the conditions for the operation and legalization of the
game in the Czech Republic. Online betting is a relatively new kind of
game, even though the conditions of the Czech legal environment has
already occurred before they were permitted by the Ministry of Finance.
Online gambling has many opponents and proponents, therefore, atten-
tion will be paid to both views on the game itself. Also will not be
ignored the legal regulation of the game abroad.
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CENTRAL REGISTRATION AND
INFORMATION ON BUSINESS (CEIDG)

ROBERT SIENKO — MICHAEL RUTKOWSKI
robert-2905Qgazeta.pl — michal-jb@o2.pl
Wydzial Prawa, Uniwersytet w Biatymstoku

Celem niniejszej publikacji bedzie przyblizenie zasad funkcjonowania
nowej instytucji w polskim publicznym prawie gospodarczym — Cen-
tralnej Ewidencji i Informacji o Dziatalnosci Gospodarczej. Szczegolng
uwage poswiecimy zadaniom stawianym przed CEIDG oraz formie w
jakiej instytucja ta ma funkcjonowaé. Ponadto opiszemy réwniez obow-
iazujacy stan prawny oraz réznice jakie nastapia po wprowadzeniu
wspomniane] instytucji. The purpose of this article is to introduce the
operating rules of the new instrument in the Polish public economic law
— Central Registration and Information on Business. The most impor-
tant issue relates to assignments and forms of CEIDG.Moreover, we're
going to describe legal status of CEIDG and predicted changes..
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USE OF MODERN TECHNOLOGIES IN
CONTRACTING ON FINANCIAL SERVICES

Law is supposed to develop according to the development of the society.
Usually it takes the form of follow-up changes of law as the law is ad-
justed consecutively to the needs of people, technologies and other new
things which appeared in the daily life. The law must be changed to
keep up with the technology and to stay applicable and practical in new
circumstances. The text focuses on possibilities of using modern tech-
nologies in contracting process, especially in the field of financial prod-
ucts. Although the technology enables to enter contract quite easily,
law stipulates certain obstacles that might make the process difficult.
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VIRTUAL ECONOMICS IN THE CONTEXT OF
THE EUROPEAN UNION

LUKAS VESELOVSKY
wazell@seznam.cz

Tato prace se zabyva pravni dpravou virtudln{ ekonomiky v Evrop-
ské unie. V prvni ¢asti shrnuje oblast virtuadlniho vlastnictvi, virtudl-
niho podnikani a virtualnich penéz. Druh& ¢ast se zaméfuje na oblast
premény redlnych penéz na virtudlni a naopak a dale na zdanéni v této
oblasti. The study deals with legal regulation of virtual economics in
the European Union. In the first part it summarizes the area of vir-
tual property, virtual business and virtual money. The second part is
focused on the matter of transformation of real money to virtual money
et vice versa and on taxation.
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ELECTRONIC PLATFORM OF PUBLIC
ADMINISTRATION SERVICES (EPUAP)

KAROLINA ZAPOLSKA — KATARZYNA KARDASZ
karolina.zapolska@gmail.com — kasia-kardasz@up.pl
Wydzial Prawa, Uniwersytet w Bialtymstoku

Celem niniejszej publikacji bedzie przedstawienie Elektroniczng Plat-
forme Ustug Administracji Publicznej (ePUAP). W pracy mamy za-
miar przedstawi¢ w jaki sposob ten spdjny program dziatan pozwala
na skrécenie czasu i obnizenie kosztéw udostepniania zasobéw infor-
macyjnych administracji publicznej. The purpose of this article is
to present the Electronic Platform of Public Administration Services
(ePUAP). In our paper we'’re going to present how this systematic ac-
tion program allows to minimize time and lower the costs of sharing
information resources of public administration.
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DATABASE RIGHT AND ITS FUTURE

ZU7ZANA ADAMOVA
zuzana. adamova@gmail.com
Ustav prava duSevného vlastnictva Trnavska univerzita, Pravnicka
fakulta

Tento prispevok sa zaobera v8eobecnymi tivahami o autorskopravnej
ochrane databaz a ochrane sui generis z pohladu rozhodnuti Stidneho
dvora EU a vybranych narodnych stdov. Pozornost sa tiez zame-
ria na rozsah, vyznam a budiucnost pravnej ochrany databaz v EU.
Predmetom analyzy bude vyznam podstatného vkladu a rozdiel medzi
vytvorenim a ziskanim informaécii. Prispevok sa zaoberd aj zneuZitim
prava k databaze. This contribution deals with some general thoughts
on copyright protection of databases and the sui generis protection in
the perspective of the Court of Justice decisions and selected national
courts decisions. Attention will also focus on the scope, the signifi-
cance and the future of the legal protection of databases in the EU. The
meaning of substantial investment and the distinction between creating
and obtaining information will be analyzed. The contribution also deals
with the abuse of database right.
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REPUTATION PARASITISM AND INTERNET

STANISLAV BARKOCI
stanislav.barkoci@flaw. uniba.sk
Univerzita Komenského v Bratislave Pravnicka fakulta

Internet ako hospodarske sifazné prostredie poskytuje Siroké spek-
trum moznosti na uplatnenie zaujmov sutazitelov. Ekonomickd dos-
tupnost a vyrazna efektivita internetového marketingu atraktivitu to-
hto sttazného priestoru iba zvySuje. S prenikanim konkurenc¢ného boja
na internet je spojené aj prenikanie nekalosutaZnych praktik a vyuZzi-
vanie osobitosti internetu na ich realizaciu. Prispevok je venovany jednej
z nekalosutaznych praktik, ktorou je parazitovanie na povesti podniku,
vyrobkov alebo sluzieb sitazitela a s fiou spojenymi $pecifikami. In-
ternet as a competitive economic environment provides a wide range of
options for the application of competitors’ interests. Economic availabil-
ity and significant efficiency of internet marketing even increases attrac-
tiveness of this competition area. Transfer of competition to internet
is followed by transfer of unfair practices and exploitation of internet
specifics for their implementation. Paper is focused on one of unfair
practices, which is parasitism on reputation of enterprise, products or
services of a competitor and related specifics.
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LIABILITY OF SEARCH ENGINES FOR AN
INFRINGEMENT OF INTELLECTUAL
PROPERTY RIGHTS

Eva FiaLovAa

fialova.eva@seznam.cz
Pravnicka fakulta MU

Internetové vyhledavace slouzi uzivateli internetu k prohledavani sité
Word Wide Web. Na zikladé vyhledévaciho dotazu utvoii vyhledé-
va¢ databazi vice ¢i méné relevantnich odkazt (hyperlinki). Tyto
hyperlinky mohou odkazovat na webové stranky, jez svym obsahem
porusuji autorskd préva nebo jind prava duSevniho vlastnictvi. Na
rozdil od ISP je pravni odpovédnost provozovateli internetovych vyh-
ledévaca nejasna. Tento piispévek se zabyva odpovédnosti vyhledavaci
za porufeni prav k duSevnimu vlastnictvi zpisobeného vysledky vyh-
ledavani. Search engines help an internet user while searching through
the World Wide Web. Based on a search query, the search engine will
create a database of more or less relevant links (hyperlinks). These hy-
perlinks can link to websites whose content infringes the copyright or
other intellectual property rights. In contrast to the ISP, the liability of
the search engines is unclear. This paper deals with the liability of the
search engines for the infringement of the intellectual property rights
made by search results.
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LEGAL ASPECTS OF IPV4 DEPLETION

GEORGI GRUEW
georgi.gruew@gmail.com
Adam Mickiewicz University in Poznan

Depletion of non-allocated IPv4 addresses in the pools of regional In-
ternet registries, which occurred in the first half of 2011, was solved by
American and European RIRs by the creation of new method of allo-
cation by agreements between two local Internet registries like service
providers. The numerical label assigned to each device in computer
network became thereby transferable on the controlled ‘secondary mar-
ket’. This paper covers legal aspects of transfers in this post-exhaustion
phase.
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VIRTUAL PROPERTY

JAKUB HARASTA
harasta.j@seznam.cz
Masarykova univerzita, Pravnicka fakulta

Na internet se v soucasné dobé& presouva stale vétsi ¢ast nagich Zivotu a
pravo za piekotnym technologickym vyvojem pokulhévia. Momentalné
mizeme ve vztahu k virtudlnimu vlastnictvi formulovat dvé zékladni
otazky: Je mozné zalozit vlastnickd prava k virtudlnim statkim? A méla
by svédéit provozovatelim nebo uzivatelim virtualnich svéta? Préce
gumenty uzivatelll 1 protiargumentaci provozovateld. Bigger part of our
lives is now shifting to the internet and law is currently lagging behind
this overbrush technological development. We can formulate two funda-
mental questions related to virtual property: Is it possible to establish
property rights in virtual goods? And should it be for the benefit of the
operators or users of virtual worlds? The paper presents three possible
legal philosophical approaches and also the most important arguments
of users and counterargumentation of operators.
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FREE AND OPEN SOURCE SOFTWARE: THE
KING IS DEAD. LONG LIVE THE KING!

Fivip HORAK
f.-horak@gmail.com
Masarykova univerzita

Prispéveék se vénuje problematice free a open-source softwaru se za-
méfenim na Ceskou pravni tpravu. Na piikladu vetejné licence GNU
GPL jsou demonstrovana tskali smluvniho typu, odpovédnosti za vady,
vynutitelnosti souvisejicich préav u soudu a rozdily oproti proprietarnimu
softwaru. Prace obsahuje i exkurz do relevantni zahraniéni judikatury
a predpoveéd budouciho vyvoje s ohledem na mimoprévni faktory. This
paper deals with legal aspects of free and open-source software and the
way how they are reflected in domestic law. The problems of liability
or enforceability are demonstrated especially on the example of GNU
General Public License and are compared with features of the propri-
etary software. The text contains also USA and German courts’ rulings
and prediction of possible FOSS developement and perspectives in the
near future.




COFOLA Conference 2011: Key Points and Ideas 127

HOW TO BECOME AN INFOPRENEUR: THE
LEGAL PERSPECTIVE

ALZBETA KRAUSOVA
betty.krausova@seznam.cz
Masarykova univerzita Pravnicka fakulta

So called infopreneurship represents a recently developed form of In-
ternet business. With almost zero capital an individual can start to
create and sell electronic books or multimedia courses to wide public.
Even without their own infoproduct people set up Internet businesses
as intermediaries who market and sell infoproducts of other people in
exchange for commission. However, the legal issues related to this type
of entrepreneurship are often neglected by the very infopreneurs. The
aim of this paper is to present legal conditions and requirements related
to this type of Internet business.
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LEGAL PROTECTION OF WEBPAGE
CONTENT

ToMAS KUBESA
257647Q@mail. muni.cz
Masarykova univerzita

Tato prace se zaméii na ochranu obsahu webovych stranek a vyuziti
jednotlivych ochrannych institutd autorského prava. Tyto instituty a
jejich vyuziti popiSe ve specifickém kontextu webovych stranek. Pokusi
se identifikovat slaba mista stavajici hmotnépravni upravy i problem-
atické aspekty vymahani autorskych prav v predmétné oblasti, tedy
se bude zabyvat i Gpravou procesni. Pokusi se také navrhnout feSeni
téchto komplikaci, zejména v mezinarodnim meé¥itku. The topic of this
paper will focus on webpage protection and legal instruments used to
achieve this goal. I will describe these well known instruments in the
specific context of webpage. I will also try to point out weak spots in
the legal regulation of this area and its application to real-life scenar-
ios. T will also suggest solutions to described problems, focusing on the
international aspect of the topic.




COFOLA Conference 2011: Key Points and Ideas 129

THE LEGAL REGULATION OF USING
MODERN IT TECHNOLOGIES IN ELECTIONS
IN RUSSIAN FEDERATION

EKATERINA MARMILOVA
katyamme@mail. ru
Astrakhan State University Univerzity Komenského (Bratislava,
faculty of law)

Nowadays information technology applied in all spheres of society, in-
cluding the electoral law. Gone are the days when papers and reports
delivered by the deer. But talk of a stable and perfect the use of mod-
ern information technologies election is still too early. Firstly, because
now information law in the context of the electoral system in Russia has
yet developed, through the stage of formation. Secondly, by themselves
information polling technology requires effective legal regulation in the
form of an adequate regulatory framework. Thirdly, the application
of information technologies has led to the election a number of press-
ing issues for society, for example, ensure data security of the voter.
Fourth, legal specialists and IT-technologies should have an idea about
the main problems and prospects of the election law in the context of
information technology. In this paper (article), we consider the legal as-
pects of information technology in the Slovak Republic and the Russian
Federation.
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TRENDS IN IPR ENFORCEMENT IN THE
DIGITAL ERA

MATEJ MYSKA
matej. myska@law.muni.cz
Masarykova univerzita, Pravnickd fakulta Ustav préva a technologii

In the escalating Copyright Wars, caused by the proliferation of ‘pirated’
content on the Internet, the copyright holders are pushing constantly
for more stringent enforcement practices. These include the heighten-
ing of protection of the technological protection measures, expanding
of rights covered, shrinking of the scope of the limitations and most
notably, the strengthening of criminal measures. However, the most
remarkable tool is the ‘three strikes’ or ‘graduated response’ systems
enabling the termination of the alleged infringer’s Internet subscrip-
tion. On the international level, these measures are proposed especially
in the Anti-Counterfeiting Trade Agreement. The most infamous en-
actments of these practices are the British Digital Economy Act 2010
and the French ‘HADOPI’ Law. The main aim of this paper, which
shall focus especially on copyright and related rights enforcement, is to
briefly describe the special ‘digital’ enforcement practices, analyse the
relevant norms and identify the related problems of empoyment of so
harsh measures. Also a general assessment of this overall trend in the
IPR enforcement in the digital environment shall be conducted.
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PROTECTION OF THE WEBPAGES IN THE
ENVIRONMENT OF CZECH REPUBLIC

This work deals with nature of the WebPages from the solely Czech
legal viewpoint, especially in the scope of Czech Copyright Law and
Fair Competition Law. The introductory part is dedicated to the le-
gal nature of the WebPages in general terms. Second chapter looks on
the WebPages as a subject of the Copyright law. Third part analyses
the WebPages as a subject of Fair Competition Law. Fourth one deals
with the main particles of the WebPages with own protection (database,
domain etc.). Last part of this paper shall sum up the mentioned infor-
mation in the light of possible future development This work deals with
nature of the WebPages from the solely Czech legal viewpoint, espe-
cially in the scope of Czech Copyright Law and Fair Competition Law.
The introductory part is dedicated to the legal nature of the WebPages
in general terms. Second chapter looks on the WebPages as a subject
of the Copyright law. Third part analyses the WebPages as a subject
of Fair Competition Law. Fourth one deals with the main particles of
the WebPages with own protection (database, domain etc.). Last part
of this paper shall sum up the mentioned information in the light of
possible future development,
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INTERNATIONAL DIGITAL SAMPLING
LITIGATION

TiBOR VALYI-NAGY
tvalyinagy@salans.com
Salans Budapest

The practice of digital sampling has presented litigants with a variety of
interesting legal problems, specifically licensing and enforcement issues.
The user-generated content phenomenon (Youtube) has been a battle-
ground for producers, artists, record labels and publishers all seeking
to enforce their copyrights. Digital sampling issues have been elevated
to the international stage and creative legal arguments in uncharted le-
gal territory will ultimately determine how artists pursue to commodify
their IP assets.
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CYBERSQUATTING AND RESOLVING OF
DOMAIN NAME DISPUTES IN POLAND

KATARZYNA WISNIEWSKA
wisniewska.k.m@gmail. com
Adam Mickiewicz University in Poznan

Cybersquatting is a form of law infringement occurring nowadays on
the Internet. It happens when someone is registering, selling or using
an internet domain name incorporating someone else’s trademark in
order to block the domain and with the intent of gaining profits from it.
When the domain name is identical or similar to a trademark used by
another person or entity, trademark owner may file a claim in arbitration
against whoever registered the domain name to cease the infringement.
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IS INTERNET AN EMBRYO OF A NEW LEGAL
CULTURE?

ONDREJ ANTOS
o.antos@gmail.com
Masarykova Univerzita

May internet be a new developing legal culture? This article is focused
on basic principles defining legal cultures and is established on the work
of a media theorist Marshall McLuhan, who’s considered to be one of
the most influential media theorist ever. In my article, legal culture as
a social phenomenon is explored through three main aspects. Those are
economic, social and religious. All three aspects are separately critically
analyzed through the work of distinguished comparative lawyers Hein
Kotz and Konrad Zweigert. May internet be a new developing legal cul-
ture? This article is focused on basic principles defining legal cultures
and is established on the work of a media theorist Marshall McLuhan,
who’s considered to be one of the most influential media theorist ever.
In my article, legal culture as a social phenomenon is explored through
three main aspects. Those are economic, social and religious. All three
aspects are separately critically analyzed through the work of distin-
guished comparative lawyers Hein Kotz and Konrad Zweigert.
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THE LEGISLATIVE PROCEDURE IN THE
SLOVAK REPUBLIC AND ITS DIGITIZING

KAMIL BARANIK
kamilbaranik@gmail. com
Pravnicka fakulta UK v Bratislave; Ministerstvo spravodlivosti SR

Prispevok sa zaobera legislativnym procesom v Slovenskej republike a
jeho vyznamnou proceduralnou inovéciou — digitalizaciou. Najdolezite-
j8iu tlohu v tomto procese zohrava predovsetkym Portal pravnych pred-
pisov, prostrednictvom ktorého moze do legislativneho procesu zasiah-
nut (v primeranej miere) aj §iroké verejnost. Autor vysvetluje a hodnoti
jeho doterajsie fungovanie a objasiiuje vizie smerovania digitalizacie leg-
islativneho procesu do budtcnosti. The article deals with the legislative
procedure in the Slovak Republic and its important procedural innova-
tion — digitization. The most significant task in this process belongs to
the Portal of legal acts, through which can also public (in an appropriate
level) intervene in the legislative process. Author explains and evaluates
existence of the Portal and also outlines a vision of future development
of the digitization of the legislative process in the Slovak Republic.
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COMMUNICATION OF LAW AND ACCESS TO
COURTS

TEREZIE SMEJKALOVA
smejkalova@mail. muni.cz
Katedra pravni teorie — Pravnicka fakulta MU

This paper will target the question of legal procedures and their un-
derstandability and accessibility for a common layman. With the om-
nipresence of the internet, the legal advice acquires a new platform.
Legal firms offer their own re-production of the legal texts, restating
the legal requirements in a more accessible language. One must ask
why this common practice has not reached the state institutions. The
Czech state institutions do provide an online access to the Collection of
Laws/Statutes (Sbirka zékont) but are very reluctant in providing any
form of plain language instruction on how to access the courts, how to
file a claim, how to petition for divorce. A question may arise whether
the judiciary does not lessen its legitimacy when it requires a bumper in
the form of a lawyer, for whose services must be paid? State institutions
as institutions in the service of law should communicate the law to its
addressee so that he or she may be able to use it in the simpler cases
without the help of a lawyer. Online manuals, instructions and leaflets
may be one of the ways to reach this goal. This paper will target the
question of legal procedures and their understandability and accessibil-
ity for a common layman. With the omnipresence of the internet, the
legal advice acquires a new platform. Legal firms offer their own re-
production of the legal texts, restating the legal requirements in a more
accessible language. One must ask why this common practice has not
reached the state institutions. The Czech state institutions do provide
an online access to the Collection of Laws/Statutes (Sbirka zakonu) but
are very reluctant in providing any form of plain language instruction
on how to access the courts, how to file a claim, how to petition for
divorce. A question may arise whether the judiciary does not lessen its
legitimacy when it requires a bumper in the form of a lawyer, for whose
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services must be paid? State institutions as institutions in the service
of law should communicate the law to its addressee so that he or she
may be able to use it in the simpler cases without the help of a lawyer.
Online manuals, instructions and leaflets may be one of the ways to
reach this goal.
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USABILITY OF E-GOVERNMENT WEBSITES,
EVALUATION OF THE HUNGARIAN
E-GOVERNMENT PORTAL

KRISZTINA SZEROVAY

krisztina. szerovay@gmail.com
ELTE Faculty of Law

The aim of this paper is to show the growing importance of usability of
e-government portals. It will focus on usability guidelines, the issue of
accessibility — especially from the viewpoint of the screen reader users
—, and gives an account of how to create usable forms and write for the
web. The study examines the results of an evaluative usability test of the
Hungarian e-government portal (www.magyarorszag.hu). The findings
suggest that while the site provides a wide range of information and
services, some work still needs to be undertaken in order to make it
more user friendly.
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TAMING THE MASS: FROM QUANTITY TO
QUALITY, FROM CONTENT TO SERVICES

JAROMIR SAVELKA
jaromir.savelka@law. muni.cz
Pravnicka fakulta Masarykova univerzita

Legal profession has always been closely connected to the management
of large data volumes. To solve a legal problem effectively a lawyer
needs to collect all the provisions regulating legal issues within the prob-
lem and a large bulk of relevant case law and literature. Traditionally
sources of the data were extremely expensive and distributed among
various printed documents. Thus it has been always impossible for a
lawyer to be in a direct possession of all the data he might have per-
ceived to be eventually useful. She has had to carefully moderate her
need for information and to systematically build up and update her per-
sonal collection of legal sources. The model was considerably, although
not conceptually, shifted with the rise of electronic legal information
retrieval systems that have started to appear since sixties. The systems
have enabled possession of data volumes of magnitudes never seen before
for prizes much lower than ever and accessible with new sophisticated
search techniques. But the concept of the systems has been based upon
the very traditional idea that sources of legal information are exclusive
and expensive and the more of them a lawyer has at her disposal the
better. However, the situation has changed dramatically due to the
rapid emergence of the World Wide Web and other internet services.
Today legal information is no longer exclusive or expensive and most
importantly it exists in quantities greatly surpassing capacity of even
the greatest human mind. Thus new needs have appeared — a need to
avoid non-relevant data and a need to manage incredibly large volumes
of data in a manner enabling a human mind to use them in solving legal
problems. The aim of the paper is to elaborate on the emergence of
these needs and on the means to satisfy them.
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SOME COMMENTS ON THE THE CRIMINAL
LIABILITY OF LEGAL ENTITIES

PETR AULICKY
petr.aulicky@seznam. cz
Pravnicka fakulta, Masarykova universita

Clanek se zabyva nékterymi aspekty trestni odpovédnosti pravnickych
osob. Reflektuje soutasnou pravni tpravu, historické pozadi a rovnéz
navrhy de lege ferenda v této oblasti. TaktéZz se zabyvi mezinarodni
komparaci trestnich uprav v této oblasti a to jak v ramci Evropské
unie tak i v USA. The article deals with some aspects of the criminal
liability of legal entities. It reflects the current legislation, historical
background, as well as proposals de lege ferenda in this area. It also
deals with international comparisons of criminal liability in this area,
both within the European Union and the USA.
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CRIMINAL LIABILITY OF CORPORATIONS
OF SELECTED COUNTRIES OF LATIN
AMERICA

LENKA CIHAKOVA
lenkacihakova@yahoo.com
Masarykova univerzita Pravnicka fakulta

Criminal liability of corporations has recently been quit a frequent issue
and also a debatable question. The paper tries to present the situa-
tion in selected countries in Latin America, especially Argentina and
Uruguay — two countries which are mutual inspiration in almost all ar-
eas of law. First the paper presents the situation of regulation of the
criminal liability of corporations of each of the two above-mentioned
countries and then tries to define individual differences in the legisla-
tion of both states and also try to present the comparing analysis of the
current situation.
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THE CRITERION OF IMPOSING "EFFECTIVE,
PROPORTIONATE AND DISSUASIVE"
SANCTIONS IN THE CONTEXT OF
REFLECTIONS ON THE INTRODUCTION OF
CRIMINAL LIABILITY OF LEGAL PERSONS

RicHARD FIEBIG
fiebig.richard@gmail.com

V suvislosti s esencidlnym vyznamom problematiky ukladania sankcii
v snahe o vytvorenie efektivneho mechanizmu vyvodzovania pravnej
zodpovednosti pravnickych osob za najzavaznejsie formy protispolocen-
ského a protipravneho konania, kladie ¢lanok déraz na punitivny aspekt
jednotlivych teérii a modelov vyvodzovania predmetného druhu zod-
povednosti, s akcentom na implikacie pre priavne poriadky Slovenskej
republiky a éeskej republiky. Regarding the essentiality of the issue of
sanctions imposing with the objective to establish an effective mecha-
nism to hold legal entities liable for the most serious antisocial and illegal
conduct, this lecture emphasizes the punitive aspect of the theories and
models of the liability in question, accentuating the implications for the
Slovak republic’s and the Czech republic’s legal orders.
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LTIABILITY OF AGENT OF INSOLVENT
CORPORATIONS

MONIKA GAZDOVA
monika.gazdova@gmail.com
Pravnicka fakulta — Masarykova univerzita

Cilem piispévku je nabidnout teoretické a soucasné i funkéni spojeni
obchodniho a insolven¢niho préva, a to v oblasti odpovédnosti za fadny
vykon spréavy spole¢nosti. Autorka vychazi z koncepce, Ze spréavcem ko-
rporace je ten, kdo je opravnén jednat jejim jménem, resp. za ni, coz
je v situaci apadku korporace nejen osoba insolvenéniho spréavce. Proto
se bude snaZit nejen obsdhnout odpovédnost osob, které mohou (resp.
musi) spravovat korporaci v tpadku, nybrz také poukiZe na kolerace
mezi jejich jednotlivymi vztahy. Nehodla nabizet pouze pohled Ceské
legislativni Gpravy, nybrz pfedloZi i néktera doporuceni systéma Cor-
porate Governance a teze Economical analysis of law. The aim of this
paper is to offer a theoretical and also functional connection between
corporate law and bankruptcy law and such in the scope of liability for
proper management of a corporation. The author takes into account a
concept which states the matter of subject entitled to act on behalf of
the corporation is not restricted only to a person of a trustee. Therefore
she will examine not only the liability of all subjects entitled to manage
bankrupt corporation but also correlations in relations between them.
The intention is not only to offer a brief summary of the Czech leg-
islative but also to propound some recommendations set by Corporate
Governance conception and by Economical analysis of law doctrine.
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CONTROVERSIAL ISSUES OF
REPRESENTATION OF LIMITED LIABILITY
COMPANIES

KATERINA HAINA
katerina.hajna@qgmail.com
Masarykova univerzita, Pravnicka fakulta

V prispévku si autorky kladou za cil provést analyzu dvou aktuél-
nich vykladovych otazek zastoupeni obchodnich spoleénosti, a to pii
konkrétni aplikaci z&vérii analyzy na jednéni spole¢nosti s rucenim
omezenym, resp. Clent jejich statutarnich organi.

V piispévku se autorky nejprve zaméii na rozbor prévni ipravy sm-
luvniho zastoupeni spolecnosti s ruenim omezenym de lege lata a na
analyzu jednoho z nejnovéjSich rozsudkt Nejvyssiho soudu Ceské re-
publiky z obdobi zaéatku tohoto roku, ktery se tykd moZnosti udileni
plnych moci mezi ¢leny statutarniho organu. Autorky se maji v amyslu
zamyslet v této Casti piispévku nad tim, kdy je a kdy neni zmocnéni
jednoho ¢lena jinym ¢lenem statutarniho organu spolecnosti s rucenim
omezenym mozné, a to i z hlediska miry odpovédnosti, kterd z daného
jednani na zakladé zmocnéni miZe vyvstat.

Dale se autorky zaméfi na otazku zakonného zastoupeni spolec¢nosti
s ru¢enim omezenym a v soucasné dobé diskutovanou otizku tzv.
soub&hu funkei. Autorky provedou analyzy aktuélni soudni judikatury
zabyvajici se touto otazkou a pokusi se zejména prokizat, Ze tzv. soubéh
funkci pfi jednani jednatele spole¢nosti s ruc¢enim omezenym nebrani
platnosti pravniho tikonti spole¢nosti s ru¢enim omezenym. In the the-
sis the authors aim to analyze two current interpretation issues relating
to representation of limited liability companies, in particular aim to ap-
ply the respective conclusions on acting of limited liability companies,
respectively of members of their statutory bodies.

First, the authors focus on interpretation of the legal regulation of
contractual representation de lege lata and on analysis of a new decision
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of the Czech Supreme Court published earlier this year which deals with
granting power of attorneys by members of statutory bodies to each
other. The authors aim to consider in what situations it is possible to
grant power of attorneys among members of statutory bodies of limited
liability companies and why such granting power of attorney could not
be possible, in particular in relation to liability of an attorney.

In addition, the authors focus on the question of legal representation
of limited liability companies and currently discussed issue of so-called
“concurrence of functions”. The authors make analysis of current court
decisions regarding this question and try to prove, in particular, that the
concurrence of functions of an executive director of a limited liability
itself company does not cause invalidity of legal acts of the limited
liability company.
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PARENTAL, SUCCESSIVE AND PASSED-ON
LIABILITY OF UNDERTAKINGS FOR
ANTITRUST FINES

ANDRAS HORVATH
horvath.andris@gmail.com
Eotvos Lorand University

The aim of an antitrust fine is to achieve a deterrent effect. In or-
der to achieve a sufficient deterrent effect, the liability for these fines
is extended. Omne extension is that the parent companies, having the
potential to influence the business decisions of the subsidiaries, are also
liable for the antitrust fines imposed because of the infringement com-
mitted by the subsidiary, irrespective of the actual exertion of influence.
Another example is the liability of the legal successor of a company for
the antitrust fines so the company committing the infringement may
not escape liability. Finally, the question arises, whether companies can
pass on the antitrust fine to executive officers acting on behalf of the
company, actually committing the infringement personally. This paper
examines the issues pertaining to these extensions of liability.
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THE ROLE OF THE INSOLVENCY
ADMINISTRATOR DURING THE CREDITOR
CLAIM DENIAL IN THE INSOLVENCY
PROCEEDINGS

KRriSTYNA CHALUPECKA
kristyna.chalupecka@email.cz
Masarykova univerzita Pravnicka fakulta

Tento ¢lanek je zejména zaméren na pravo insolvenéniho spravce popirat
naroky piihlasenych vériteli v insolvenénim fizen4. Ackoliv, s i¢innosti
od 31. bfezna 2011, jsou taktéz véfitelé opravnéni za uréitych pod-
minek popirat naroky jinych pi#ihlaSenych véfitelli, pravo insolve¢niho
spravce popirat pfihlaSené pohledavky stale hraje nezastupitelnou roli.
Ve skute¢nosti je to totiz velmi ¢asto insolvenéni spravce, ktery drzi
v rukou posledni moznost dluznika zvratit postaveni naroku véfitele,
coz muze mit vliv nejen v konkurzu, ale taktéz v piipadé tzv. spotiebi-
telskych insolven¢nich Fizeni. This paper is mainly focused on the right
of the insolvency administrator to deny the claims of registered cred-
itors in the insolvency proceedins. Althougth effective from the 31th
March 2011 also the creditors are entitled to deny claims of another
registered creditors, the right of the insolvency administrator to deny
registered claims still plays unsubstitutable role. In fact the insolvency
administrator very often holds the last chance of the debtor to reverse
the status of creditor claim and this could make a difference non only in
bankupcty, but also in the so-called consumer insolvency proceedings.
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LIABILITY OF STATUTORY BODY IN
INSOLVENCY LAW

JAKUB JURENA
165820@mail. muni.cz
Pravnicka fakulta MU

Tento ptispévek si klade za cil ¢tendfe sezndmit s rozborem ustanoveni
insolvenénfho zakona, které stanovi odpovédnost statutarnich organii
v insolvenénim pravu. Statutarni orgdn pravnické osoby nese odpovéd-
nost za své jednéni zejména podle norem obchodniho prava, je vSak
nutné si uvédomit, ze v okamziku, kdy se po ekonomické strance
prévnickd osoba dostavd do tpadku ve smyslu insolvenéniho zdkona a
rovnéz tak v obdobi po tpadku, jsou statutarni organy takovéhoto sub-
jektu odpovédné za plnéni Siroké skaly povinnosti, které jim insolvenc¢ni
pravo stanovi. Ptedmétem piispévku bude pravé rozbor takovychto
odpovédnosti. This paper aims to analyze provisions of the Insolvency
Act, which states the responsibility of statutory bodies in the insol-
vency law. A statutory body of a legal person is responsible for its
actions mostly in accordance with commercial law. It is important to
note that at the time when the economics of legal person are at the
state of bankruptcy and also in the period after bankruptcy, are statu-
tory bodies responsible for implementing a wide range of responsibilities
provided by insolvency law. Analyzes of these responsibilities are sub-
ject of this contribution.




COFOLA Conference 2011: Key Points and Ideas 149

MODIFICATION OF LIABILITY OF COMPANY
BODIES IN CASE OF NEAR INSOLVENCE

Tento prispévek bude zaméfen na zmény v odpovédnosti organt ob-
chodnich spole¢nosti v piripadech blizici se insolvence. Nékteré pravni
systémy neadoptovaly Zzadna speciélni pravidla pro tyto situace, jiné
oviem pfijaly opatfeni k zabranéni poskozovani zajmu véfitela (které
mohou byt v rozporu se zajmy spole¢nosti, potazmo spole¢nikil) ve-
denim spole¢nosti. Tento piispévek bude zminovat davody pro pfi-
jeti takovéto pravni ipravy a dopad, ktery ma na fiducidrni povinnost
statutarnich orgénti. This contribution stall focus on the changes in lia-
bility of corporate bodies in case that the corporation is near insolvency.
While some legal systems did not introduce special rules to deal with
this situation, other recently adopted measures to prevent the company
management from harming creditor interests (which might be in con-
flict with interests of company and shareholders). The contribution will
bring forvard the reasons for such legislation and its implications on
fiduciary duties of company management.
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LTIABILITY FOR VIOLATION OF
COMPETITION RULES WITH THE
INTENTION ON BID RIGGING

Ivo MACEK
macek.ivo@seznam.cz
Pravnicka fakulta — Masarykova univerzita

Cilem tohoto pfispévku je analyzovat, jak je vymahana odpovédnost za
poruseni pravidel hospodaiské soutéze ve Spojenych statech americkych
a v clenskych zemich Evropské unie. Clanek bude zaméFen na vymahani
odpovédnosti jednotlivych ¢lenti participujicich na kartelech a na tcast-
nicich bid riggingovych dohod, ponévadz bid rigging témeér vzdy resul-
tuje v poruseni hospodaiské soutéze, kdy deformuje trh, na kterém jsou
vynaklddany vefejné prostiedky, ¢imZ dochézi k nehospodarnému vy-
nakladani finané¢nich prostfedki datovych poplatnika. Souéasti ¢lanku
budou rovnéz navrhy de lege ferenda. The subject of this paper is to
confront the way, how liability for violation of competition rules is en-
forced in the United States and in European Union‘s member states.
Article will be focused on criminal enforcement for cartel members and
on members of bid riggig agreement, because bid rigging almost always
results in economic harm to the agency which is seeking the bids, and
to the public, who ultimately bear the costs as taxpayers or consumers.
Article will also contain suggestions de lege ferenda.
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SLOVAK LAW REGULATION OF CRIMINAL
LIABILITY OF LEGAL PERSONS

JOzZEF MEDELSKY
jozef medelsky@hotmail.com
Paneurépska vysoka skola, Fakulta prava

Trestna zodpovednost pravnickych oséb umoziuje postihovat pravnické
osoby za ich protipravne konanie, umoziiuje ulozit sankcie za konanie,
ktoré nie je v stlade so zédkonom a ktoré je spolo¢nostou neziaduce.
Slovenska republika prijala Gpravu trestnej zodpovednosti pravnickych
v podobe tzv. nepravej trestnej zodpovednosti, ktorej zaklad tvori ko-
nanie vedené proti fyzickej osobe, avSak popri treste fyzickej osobe, moze
byt uloZena trestnopravna sankcia aj pravnickej osobe, ktora je zod-
povedné za poruSenie ustanoveni zdkona. Slovenski republika sa tak
pridala k vac¢8ine §tatov Eurépy, ktoré si splnili svoje medzinarodné
zavizky a zaviedli jednu z foriem trestnej zodpovednosti pravnickych
0sob. Criminal liability of legal entities enables state to take legal steps
against the abusive actions of companies by using sanctions against
actions which are not in accordance with the law. The Slovak repub-
lic adopted the legal procedure of criminal. In addition there can be
taken legal steps also against the company which is accountable for the
breaching of the law. By introducing this type of liability, The Slovak
republic joined other European states and also fulfilled the international
obligations by which it was bound.




152 COFOLA Conference 2011: Key Points and Ideas

PENALTIES AS A RESULT OF TAX

LENKA NEMCOVA
nemcova.l@email.cz
Masarykova univerzita, Pravnicka fakulta

V élanku s nazvem ,Sankce jako néasledek danové kontroly“ se zaméfuji
predevsim na nasledky danové kontroly, jenZz piedstavuje uceleny kon-
troln{ mechanismus spravy dani. S t¢innosti od 1. ledna 2011 vstoupil
v platnost zékon ¢. 280/2009 Sb. Daiiovy fad, ktery upravuje jak prava,
tak i povinnosti dafovych subjekti, véetné sankci za jejich poruSeni.
V praci uvadim jednak finanénépravni nasledky danové kontory, jako
napf. troky z prodleni, pokutu za opozdéné tvrzeni dané ¢i porddkovou
pokutu. Vedle téchto sankci vSak miize mit danova kontrola i trest-
népravni nésledky, jenz mohou pro daiiovy subjekt znamenat mnohem
vétsi postih nez sankce finanéniho charakteru. Vzhledem k tomu, Ze
v &eském danovém Fadu neni mozné najit Zadny tzce profilovany pravni
predpis, ktery by upravoval trestni pravo danové, je nezbytné se fidit
upravou jiz zmifiovaného danového fadu a zakona ¢. 40/2009 Sb., trestni
zékoniku, ktery trestné ¢iny daiiové upravuje. An article titled "Sanc-
tions as a result of the tax" focuses on the effects of tax, which is a
comprehensive control mechanism of tax administration. With effect
from 1 January 2011 of Act No. 280,/2009 Coll. Tax Rules entries into
force, this governs both rights and obligations of taxpayers, including
penalties for violations. In my thesis I'm introducing financially legal
tax consequences, such as interest on late payment penalty for late tax
claims or disciplinary penalty. In addition to these penalties tax au-
dit and criminal consequences may mean much greater penalty than
the penalty of a financial nature for the taxpayer. Given that in the
Czech Tax Order we cannot find any closely profiled legal regulation
that would govern the penal tax law is necessary to follow the rules
already mentioned the Tax Code and Law No. 40/2009 Coll., Penal
Code, offenses tax adjusted.
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LIABILITY WITHIN CORPORATE GROUPS
UNDER EU LAW: SELECTED ISSUES

PETRA NOVOTNA
petra.novotna@law. muni.cz
Masarykova univerzita Pravnicka fakulta

Cilem tohoto pfispévku je rozbor stavajici pravni tpravy EU véetné
judikatury Soudniho dvora Evropské unie (SDEU) v otazce odpovéd-
nosti v rdmci skupiny spole¢nosti a konkrétné odpovédnosti mateiské
spole¢nosti za jednani jeji dcefiné spolecnosti. Autorka se bude vénovat
otazce, zda je odpovédnost pojimana odlisné v zavislosti na tom, zda
se jedné o tpravu v pravu obchodnich spoleénosti, mezindrodnim pravu
soukromém ¢i pravu hospodaiské soutéze. V piipadé€ rozdilii vzhledem
k ucelu upravy se piispévek v posledni fadé zaméii na piipadné zavéry
vazici se k otézce, zda jsou tyto pFipadné rozdily v apravé opodstatnéné.
The aim of this contribution is to analyze existing EU law including the
case law of the Court of Justice of the European Union (CJEU) related
to liability within corporate groups and liability of the parent com-
pany for acts of its subsidiaries in particular. The author will address
the question whether there are differences between the company law,
competition law and private international law provisions in this area,
and if so what the reasoning is behind the differences given the aim of
a particular legal regulation. Finally, the article will focus on drawing
conclusions as to whether the differences mentioned above are justified.
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THE ISSUE OF CORPORATE CRIMINAL LAW
IN SLOVAK REPUBLIC

IvANA PASTVOVA
pastvova.iva @gmail.com
UPJS Pravnicki fakulta

Problematika trestnej zodpovednosti pravnickych oséb patri ¢oraz ¢aste-
jSie medzi diskutované otazky. Autor v prispevku venuje pozornost
ingtitaitom trestnej zodpovednosti pravnickych oséb, postojom v os-
tatnych Statoch pri rieSeni trestnej zodpovednosti pravnickych osob,
sposobu jednotlivych legislativnych dprav, okruhu skutkovych podstat
trestnych ¢inov, za ktoré by pravnické osoby mali byt trestne zod-
povedné ai. Taktiez sa prispevok venuje kriminalnopolitickym dévodom
pre zavedenie trestnej zodpovednosti pravnickych osob. Absencia trest-
nej zodpovednosti pravnickych oséb bola po prijati rekodifikovanych
trestnych kédexov v roku 2005 predmetom kritiky v ramci hodnotenia
implementécie obsahu ramcovych rozhodnuti do vnutrostatneho prava.
Cielom prispevku je predovetkym snaha o zaujatie stanoviska k ex-
istencii trestnopravnej zodpovednosti pravnickych osob. The issue of
criminal liability of legal persons is increasingly discussed the issues.
Author in the contribution addresses the Institute of criminal liability
of legal persons, attitudes in other countries in addressing the criminal
liability of legal persons, the way of legislative and laws, circuit elements
of criminal acts for which legal persons should be held liable even. Also,
the contribution paid criminalpoliticion reason for the introduction of
criminal liability of legal persons. The absence of criminal liability of
legal persons has been the adoption of codes of criminal recodified in
2005, the subject of criticism in the evaluation of the implementation
of Framework Decision into national law. The contribution is primarily
an effort to form an opinion on the existence of criminal liability of legal
persons.
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ON THE ENFORCEMENT OF CRIMINAL LAW
AGAINST LEGAL ENTITIES

ANDRAS PEISCH
peisch.andras@gmail.com
Kévari Tercsédk Salans Attorneys

The paper examines the possibilities in the enforcement of criminal law
against legal entities. It discusses the evolution of the theory of criminal
liability regarding legal entities as well as related problems. Further, it
addresses issues in connection with the prosecution of criminal offenses
involving legal entities (e.g. when legal entities provided the vehicle for
the commission of such offenses). Finally, it reviews the enforcement of
criminal sanctions imposed upon legal entities.
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RESPONSIBILITY OF LEGAL PERSONS FOR
BREACH OF NOTIFICATION OBLIGATION
ACCORDING TO MONUMENT
PRESERVATION ACT

KLARA PROKOPOVA
170274 @mail. muni.cz

Cilem pfispévku je popsat a analyzovat odpovédnost prévnickych
0sob za poruSovani oznamovaci povinosti a zhodnotit efektivitu
spravnépravni sankce podle zakona o statni pamatkové péci. Konkrétné
je feSeno oznamovani stavebnich praci v tizemi s archeologickymi nélezy.
The aim of this paper is to describe and analyze responsibility of legal
persons for breach of notification obligation and to evaluate the effectiv-
ity of administrative sanction according to monument preservation act.
Specifically, the paper deals with notification of construction works in
the possible archaeological sites.
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CRIMINAL LIABILITY OF LEGAL PERSONS
IN THE SLOVAK LEGAL SYSTEM

JANA SCHAFFEROVA
janka.schafferova@gmail.com
UPJS Pravnicki fakulta

V prispevku je venovani pozornost ochrany tretich subjektov- oséb,
vstupujtcich do jednania s prévnickymi osobami. Rozoberana je na-
jmé téma problematiky uzakonenia trestnopravnej zodpovednosti tychto
0s6b, analyza problému ich upravy a dosledok takejto absencie v nagom
pravnom poriadku. Prispevok je d'alej orientovany na udel ovanie sankcii
osobam so statusom préavnické osoby a navrh na udelovanie trestov, ako
preventivnu a ochrannu funkciu. V zavere prace je ukdzka moZnych
rieSeni , ktoré maju iné Staty uz zauzivané v praxi. The paper will
pay attention to the protection of third persons, entities, entering into
negotiations with legal persons. Discussing the particular topic is the
issue of the enactment of the criminal liability of those persons, problem
analysis, adjustment, and a result of such absence in our law. The con-
tribution is focused on further penalties to persons having legal person
status and a proposal to award penalties and preventive and protective
function. In conclusion, this work is an example of possible solutions to
other states already well established in practice.
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OWNERSHIP AS AN INSTRUMENT OF
PARTICIPATION IN TOWN AND COUNTRY
PLANNING

Hana ADAMOVA
185250@mail. muni.cz 5
Pravnicks fakulta Masarykovy univerzity Nejvyssi soud CR

Piestoze pravni fad poskytuje vefejnosti fadu ryze vefejnopravnich in-
stituti, jimiz se mohou ti, jez maji zajem, zapojit do spravy véci
vefejnych, nelze soucasné piehlédnout ani vyznam nékterych soukro-
mopravnich institutl, s jejichz pomoci je taktéz mozno zapojit se do
rozhodovani o urcitych otazkach nélezicich do sféry vefejné spravy. Za
takovyto institut je tfeba povazovat zejména pravo vlastnické, jehoz
vyznam je dan jiz ¢l. 11 Listiny zédkladnich prav a svobod stanovicim
mimo jiné podminky jeho omezeni, které je tfeba pii vykonu vefe-
jné spravy respektovat. Préava vlastniki nemovitosti tedy nemohou
byt piehlizena ani pii rozhodovani o zpilisobu organizace tzemi a jeho
rozvoje. V piispévku by mélo byt pojednédno o zptisobech, jimiz se
dotCeni vlastnici mohou zapojit do procesil tykajicich se tzemniho
planovani a jejich moznostech ovlivnit Gzemni rozvoj dané oblasti The
participation in the administration of public affairs is possible not only
by the means of specific institutes of public law, but sometimes also
through the protection of the basic private law institutes. Owners of
immovables dispose in the procedures of town and county planning, that
are without any doubt important parts of public administration, of the
rights to affect the final result of these procedures. In the contribution
should be discussed the conditions of participation of the affected own-
ers and the ways, in witch they could exert influence on the development
of given area.
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THE AARHUS CONVENTION - CURRENT
ISSUES

JITKA BELOHRADOVA
jitkabelohradova@seznam.cz
Pravnicka fakulta MU

Piispévek se zabyva dvéma aktualnimi otdzkami vztahujicimi se k tzv.
Aarhuské imluvé. Prvni se tyka nedavného rozhodnuti Soudniho dvora
ohledn& problematiky p¥imého u¢inku Umluvy. Druha ¢ast piispévku
je potom vénovina tzv. communication podané na Ceskou republiku
v rAmci kontrolniho mechanismu Aarhuské amluvy. The contribution
deals with two current issues which are related to the Aarhus Conven-
tion. The first issue concerns the recent judgment of the Court ruling
about direct effect of the Aarhus Convention in European Union Law.
In the second part of the contribution the attention to communication
concerning the Czech Republic in the compliance mechanism is paid.
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DIVIDING OF MUNICIPALITIES INTO
ELECTORAL DISTRICTS —
GERRYMANDERING IN A CZECH WAY?

TOMAS BLAZEK
tomas.blazek@gmail.com
Katedra tstavniho prava a politologie PrF MU

The paper presents procedure of dividing municipalities into several elec-
toral districts for the purpose of elections into Czech municipal councils.
It is argued that such division might establish a significant political ad-
vantage for a particular party or a group, thus representing an example
of the phenomenon called gerrymandering. The paper also analyses the
way Czech courts deal with this practice, focusing notably on the case
of the "Prague elections 2010".
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RIGHT FOR SELF-REGULATION AND
CONFLICTING PUBLIC DOMAINS

PeTR CECHAK
cechakp@prf.cuni.cz
Vysoka 8kola finan¢ni a spravni

Pravo na samospravu je kolektivnim pravem zarucenym Ustavou CR.
Realizace tohoto prava je vSak omezena existenci vefejnych statki, jez
musi byt rovnéz chranény. Tento ¢lanek se snazi strukturovat prob-
lém hledani rovnovédhy uvniti tohoto konfliktu. To by mélo pomoci
blize urcit hranice prava daného spole¢enstvi spravovat si své véci samo
s vefejnym zajmem spolecnosti jako celku. Right for self-regulation is
a collective right garanteed by a Constitution of Czech Republic. Real-
ization of this right is limited by existence of public domains that have
to be also protected. This article seeks to structure problem of finding
an equilibrium within this conflict. This should help to specify limits of
right for governing of a given community affairs and public interest of
a society as a whole.
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PUBLIC PARTICIPATION IN REGULATION OF
INVASIVE SPECIES

HELENA DOLEZALOVA
320942@mail. muni.cz
Pravnicka fakulta Masarykovy univerzity

Invazni druhy zptsobuji nebo mohou zptsobit ekonomické ¢ environ-
mentalni Skody; ohrozuji i zdravi lidi. Existuje nékolik moznosti, jak
se muZe vefejnost zapojit do jejich regulace; zvl4astni vyznam ma €in-
nost nevladnich neziskovych organizaci a informovanost. Zde se viak lze
setkat s nedostatky. V této souvislosti je zmifiovana ¢innost National
Invasive Species Information Center (NISIC), ziizeného za icelem Sifeni
informaci tykajicich se regulace invaznich druhi v USA. The introduc-
tion of invasive species causes or is likely to cause economic or envi-
ronmental harm or harm to human health. There are several ways for
the public how to participate in regulation of invasive species; NGOs
activity and acquiring and distributing information are of special im-
portance. However, it is not without shortcomings. In this context, the
activity of National Invasive Species Information Center (NISIC), which
was established to meet the information needs in USA, is mentioned.
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SEVERAL REMARKS FOR MANDATORY
DISCLOSURE OF CONTRACTS IN THE
SLOVAK REPUBLIC

The article deals with new Slovak legislation by which duty to disclose
contracts entered into by given subjects has been introduced. Contracts
of these subjects relating to the use of public resources and to disposal
with state property, the property of municipalities and local authorities
or to disposal with funds of the European Union must be disclosed in
Central Register of Contracts. The objective of this legislation is to es-
tablish rules which shall ensure transparency and cost-effective manage-
ment of public property and public funds. However, relatively quickly
adopted legislation causes several uncertainties and number of applica-
tion problems, which must be dealt by mandatory subjects. The article
shall focus on current imperfections of the legislation.
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PARTICIPATION OF EXPERTS IN
ENVIRONMENTAL DECISION-MAKING

JAKUB HANAK
jakub.hanak@mail. muni.cz
Masarykova univerzita — Pravnicka fakulta katedra prava Zivotniho
prostiedi a pozemkového prava

V fizenich tykajicich se Zivotniho prostiedi musi byt vedle formél-
nich pozadavka zohlediovany také odborné aspekty. Nerespektovani
védeckych poznatka by mohlo mit na Zivotni prostfedi negativni vliv.
Prispévek popisuje jednotlivé zpiisoby, kterymi dochézi k zapojeni
odborné vefejnosti (expertti) do téchto Fizeni. Pozornost je vénovana
nejen procesu posuzovani vlivli zamért a koncepci na zivotni prostiedi
a fizeni o vydani integrovaného povoleni, ve kterych je prvek odbornosti
nejvice promitnut, ale také dalsim procesim, kde je rozhodovano o ¢in-
nostech s vyznamnym dopadem na Zivotni prostiedi. In environmental
decision-making is necessary to take into account technical aspects of
questions. Otherwise the decision could have negative environmental
impact. This paper analyzed the position and functions of experts in
different procedures in environmental law. Special attention is paid to
environmental impact assessment procedure and the procedure on issu-
ing of integrated permission, where experts ordinary participate. Other
administrative processes related to environment are analyzed too.
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AN EVALUATION OF PARTICIPATION OF
THE AGGRIEVED PERSONS IN ZONING AND
BUILDING PROCEDURE WITH RESPECT TO
THE AUTHORIZATION AND CONSTRUCTION

OF THE PHOTOVOLTAIC POWER PLANTS.

MARTIN HOLIK

marlik@seznam.cz
Pravnicka fakulta MU

Prispévek se zabyva rozdilem v ucastenstvi dotéenych osob pfi po-
volovani a vystavbé rozsahlych staveb se zameéfenim na fotovoltaické
elektrarny, a to predevsim s ohledem na rozsah jejich prav a moznost
ovlivnit stavbu (i) v dzemnim a stavebnim fizeni vedeném klasickou
cestou, (ii) v ptipadech kdy jsou tato Fizeni nahrazena vefejnopravni
smlouvou a (iii) v pfipadech, kdy certifikat autorizovaného inspektora
nahrazuje stavebni povoleni. Dale je v pfispévku pojednéna i prob-
lematika ochranného pasma dle energetického zakona, kterd znacné
omezuje vlastniky sousednich pozemki a moZnosti obrany téchto tcast-
nikid. This contribution deals in particular with the difference in partic-
ipation of the aggrieved persons in the development of large construc-
tions, especially of the photovoltaic power plants, with respect to the
extent of their rights and their possibilities to influence the construction
(1) in the process of issuance of zoning and building permits carried out
according to the standard procedure, (ii) in cases where the standard
procedure is replaced with a public contract, and (iii) in cases where
the certificate of the authorized inspector substitutes the building per-
mit. The contribution also deals with an issue of the protection zone
according to the energy act which considerably restricts the owners of
the adjoining properties and the possibilities of their defense.




166 COFOLA Conference 2011: Key Points and Ideas

THE RIGHT TO INFORMATION IN RELATION
TO THE INTERNAL REGULATIONS OF THE
PRISON SERVICE OF THE CZECH REPUBLIC

FarsaL HUSSEINI

faisal@centrum.cz
Pravnicka fakulta MU

Za vefejnou spravu lze povazovat i ¢innost Vézenské sluzby CR. Na
jejim vykonu se mohou prostiednictvim prava na informace podilet
i soukromé osoby. To se tyka nejen véznénych osob, ale napft. i jejich
osob blizkych, které jsou vykonem trestu ¢i vazby rovnéz zasazeny. Re-
alizaci préva na informace — pristupem k vnitfnim pfedpisim Vézenské
sluzby — tak tyto osoby mohou mj. kontrolovat dodrzovani ustalené
spravni praxe a z toho vyplyvajicich pozadavkt na dobrou spravu. A
part of the public administration are also the activities of the Prison
Service of the Czech republic. A private person can also participate on
this administration through the right to information. Not only prisoners
are concerned, but, for example, their relatives who are affected by the
fact of imprisonment, too. Through the access to internal regulations of
the Prison Service such individuals can control the maintenance of con-
sistent administrative practice and requirements of good administration
resulting of it.
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ALCOHOL PROHIBITION AT PUBLIC SPORT
EVENTS?

V poslednom obdobi v désledku konkrétnych prejavov divackeho nésilia
na niektorych vrcholovych $portovych podujatiach silneju hlasy casti
verejnosti po legislativnej zmene, ktord by predaj a pozivanie alkoholu
na tychto podujatiach zakézala. Cielom prispevku je tito problematiku
blizgie ozrejmit a na zdklade toho poniknut jej legislativne rieSenie.
Recently, due to particular manifestations of spectator violence at some
of the top sport events, voices of public swell after legislative change
that would prohibit sale and consumption of alcohol at these events .
The article aims to further clarify this issue and on this basis, to offer
a legislative solution.
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PARTICIPATION OF JEWS IN PUBLIC

AFFAIRS ADMINISTRATION IN THE

PROTECTORATE OF BOHEMIA AND
MORAVIA

JAN KAzZDA
kazda@atlas.cz
Dvorékova 10, Brno, 602 00

Autor v predlozeném piispévku ,Participace Zidd na spravé véci vefe-
jnych v Protektoratu Cechy a Morava“ pojednava o diskriminaci Zi-
dovského obyvatelstva v oblasti pfistupu k vefejnym funkcim a o vy-
lutovani Zida z jednotlivych oblasti vefejného zivota v obdobi nesvo-
body. Zejména pak klade diraz na povolani pravnicka. Cast piispévku
je téZ vénovana pravni apravé Slovenského statu, jez taktéz vylucovala
zidovské pfislusniky z ucasti na spravé véci verejnych, a jeji komparaci
s pravni apravou protektoratni. Author of this subscription named ,,Par-
ticipation of Jews in public affairs administration in the Protectorate
Bohemia a Moravia” is dealing with discrimination of Jewish citizens in
the area of access to the public offices and with Jewish emanation from
particular areas of public social life in the time of injustice. This article
is specially focused on legal occupations. Part of it is also dedicated
to the legal regulation of cotemporary Slovakia, which also emanated
Jewish people from participation in public affairs and to the comparison
with protectorate legal regulation.
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OMBUDSMAN - TERM, DEFINITION AND
TYPES OF THE INSTIUTION IN ASPECTS OF
THE THEORY OF LAW

Clanok sa snazi obsiahnuf inStitat ombudsmana z hladiska teoret-
ickopravnych vychodisk, konkrétne z pohladu rozdelenia jednotlivych
druhov institatu ombudsmana, o priblizenie pojmu ombudsman, ako aj
znakov tohto ingtitutu na zdklade jeho funkcie a pésobnosti. Dolezitym
aspektom su definicie jednotlivych autorov s ohfadom najmé na sloven-
sk a ¢eskil pravnu vedu, ako aj definicie podla vybranych odvetvi prava
v tychto krajinadch. Na zaklade uvedenych skutoénosti a vychodisk sa
snazi vytvorit vieobecni definiciu pojmu ombudsman s ohladom na zak-
ladné znaky instititu. The article follows the institute of ombudsman
as the institute of law in the way of theory of law, especially in the view
of division of particular types of institute or institution of ombudsman,
the term and definition of institute of ombudsman, the basic features
of institute based on its competence. The important points of view are
definitions of various authors considering Slovak and Czech legal science
and also definitions according to selected branches of law. According
to noted circumstances, the article tries to define the institution of om-
budsman in general view.
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THE RIGHT TO INFORMATION IN RELATION
TO PUBLIC ADMINISTRATION —~ THE
CONSTITUTIONAL AND STATUTORY

RIGHTS OF INFORMATION IN SELECTED
COUNTRIES OF THE WORLD

The present article written by teacher of administrative law and admin-
istrative sciences from Masaryk univezity from Brno — Czech republic.

Czech legislation publicity repeatedly gave the topics of the right to
information. More comprehensive understanding of this issue can help
us also a brief introduction to the rules of the jurisdictions in other
states of the world — both European and overseas.

The author in his article focused on states that were hitherto ne-
glected.

Author analyzes the right to information such as Estonia, New
Zealand, Japan and Latvia.

The article is also remembered on the legal situation in Central and
South America. Which, in the Czech legal science is not very frequent.
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REFERENDUM IN COUNTY LEVEL IN THE
CZECH REPUBLIC AND SLOVAK REPUBLIC

MICHAL MARTON
abdrmisha@seznam.cz
Trnavska univerzita v Trnavé

The aim of the paper is the referendum in county level in Czech republic
and Slovakia. This theme has became actual in the Czech republic
when the act n. 118/2010 Sb. (act on county referendum) came in
the force since the 1 st of January 2011. The paper is structuralized
into three chapters: constitutional basement of county referendum and
legal definition of county, second chapter provides introduction to basic
institutes of county referendum, and the last chapter presents the autors
considerations about legal regulation of this institute and possibilities
of this institut in future, especially in the Czech republic. Text is based
on compararison of this institute throught the chapters.




172 COFOLA Conference 2011: Key Points and Ideas

RIGHT TO INTERNET ACCESS?

ONDREJ MORAVEC
moravec.o@seznam.cz
Advokatni kancelai Hartmann, Jelinek, Frafa a partnefi

Prispévek se zabyva tématem prava na pristup k internetu, které je
v soucasné dobé vyvozovano ze svobody projevu. Zdiiraznény budou
predevsim ty aspekty svobody projevu, které souviseji s particpaci jed-
ntolivce na spravé véci vefejnych, popsan bude vztah mezi pravem na
pfistup k internetu a ostatnimi politickymi pravy a identifikovany nék-
teré problematické body, které jsou spojeny s akceptaci préva na internet
jako zékladniho prava. Paper focuses on the topic of the right to In-
ternet acces which is currently derived from the freedom of expression.
Emphasise is put oh thse aspects of freedom expression which are in re-
lationship with participation of man on public affairs. Paper describes
the relationship between the righ to internet accessand other political
rights. Finally author notices some quiestion which are connected with
accpetation of the right to internet access as fundamental right.




COFOLA Conference 2011: Key Points and Ideas 173

BINDING OPINION AND PUBLIC
PARTICIPATION?

MARIE POLACKOVA
marie.polackova@seznam.cz
Pravnicka fakulta MU

Piispévek je kratkou tvahou nad povahou zavaznych stanovisek, resp.
reakci na usneseni Nejvyssiho spravntho soudu ze dne 17. 3. 2010, ¢. j.
2 As 75/2009-102. Piispévek se zabyva zavaznymi stanovisky z pohledu
ustanoveni § 65 soudniho Fadu spravniho. V navaznosti na to se dalsi
¢ast piispévku vénuje moznosti icasti vefejnosti na vydavani zavaznych
stanovisek. The contribution is a brief consideration of the nature of
binding opinion or a reaction to the decision of the Supreme Adminis-
trative Court, dated March 17, 2010 case number 2 As 75/2009. The
contribution deals with binding opinions from the perspective of Article
65 of the Administrative Procedure Code. In response to the previous
consideration the next part of the contribution deals with possibility of
public participation in binding opinions issuing.
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COMPETENCE OF MUNICIPALITY TO
DETERMINE PENALTIES IN CASE OF LOCAL
CHARGES

MICHAL RADVAN
michal. radvan@law.muni.cz
Masarykova univerzita, Pravnicka fakulta

Jiz od pocatku 90. let 20. stoleti jsou sankce za poruseni povinnosti
tykajicich se mistnich poplatki (pozdni thrada poplatku, thrada v ne-
spravné vysi) ukladany obecnim tfadem jako spravcem dané v piene-
sené pusobnosti. Plati zde specidlni uprava obsazena v zakoné o mist-
nich poplatcich, kterda méa aplika¢éni pfednost pfed normou obecnou
upravujici spravu dani (zdkon o spravé dani a poplatka do 31. 12.
2010, resp. danovy fad od 1.1.2011). Ta stanovi, Ze v¢as nezapla-
cené nebo neodvedené poplatky nebo ¢ast téchto poplatki miize obecni
tfad zvysit az na trojnasobek. Nélezem pléna Ustavniho soudu 9/10
ze dne 29.6.2010 vSak doslo ke zna¢nému zasahu do letité praxe obci a
obecnich tfadi, kdyz Ustavni soud konstatoval, ze agenda samoziejmé
nalezi do pfenesené pilisobnosti, ale v obecné zavazné vyhlasce pfiiji-
mané v samostatné piisobnosti mtize obec stanovit pravidla a hodnoty
pro navygeni poplatku. Cilem tohoto p¥ispévku je vedle kritické analyzy
vyse uvedeného nalezu Ustavniho soudu pfedevsim zhodnoceni dopadu
judikatu na fiskalni autonomii obci a potvrzeni ¢i vyvraceni hypotézy, Ze
konkretizace sankénich ustanoveni v obecné zavazné vyhlasce je vhodna
a prospésna jak pro dafové subjekty, tak pro obce jako beneficidfe dané
a obecni dfady jako spravce dané. Since the beginning of the 90s of
the 20th century the penalties for breach of local charges duties (late
payment, payment at an incorrect amount) are imposed by a municipal
office as a tax administrator under delegated competence. Special legal
regulation contained in Local Charges Act is applied in these situations,
even there is a general tax code dealing with tax administration (Ad-
ministration of Taxes and Charges Act till 31.12.2010, respectively Tax
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Code from 1.1.2011). This special regulation provides that late paid or
unpaid charges or their part may be increased up to threefold by munic-
ipal office. However, the Decision of Plenum of the Constitutional Court
(9/10 dated 29.6.2010) mend significant interference with age-old prac-
tice of municipalities and municipal offices. The Constitutional Court
stated that the agenda of course falls within the delegated competence,
but in a generally binding ordinance adopted in a self-governed com-
petence the municipality may determine rules and values to increase
the charge. The aim of this paper is not only critical analysis of the
above mentioned decision of the Constitutional Court, but especially to
assess the impact of precedent on the fiscal autonomy of municipalities
and to confirm or refute the hypothesis that the practical application of
penalty provisions in the generally binding ordinance is appropriate and
beneficial for both taxpayers and municipalities as the tax beneficiaries
and municipal offices as the tax administrators.
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LOCAL ELECTIONS: LIMITS OF THE
INDEPENDENT CANDIDATES

Firip RIGEL
filous@seznam.cz
Nejvyssi spravni soud / Masarykova univerzita — Pravnicka fakulta

Kandidatura nezévislych by méla byt ve volbach do zastupitelstev obci
velmi pfirozenym jevem. Pravni fad Ceske republiky nicméné stavi
takovym kandidaturdm mnoho piekazek. Volebni systém upiednostiiuje
politické strany a voli¢i nemohou udélit preferenéni hlasy v pravém slova
smyslu. Tyto a daldi limity jsou popsiny v predkladaném piispévku.
Candidacy of the independents should be a very natural phenomenon
in local elections. However, law of the Czech republic builds a lot of
obstacles to such candidacy. Electoral system prefers political parties
and voters can not grant preferential votes. These and more limits are
desribed in this paper.
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NATIONAL EXEMPTION IN CONTEXT OF
SUPRA-NATIONAL ELECTORAL RIGHT

ROMAN Ricka
182667@mail. muni.cz
Masarykova univerzita, Pravnicka fakulta

Clanek se zaméfuje na analyzu ,narodni vyhrady* skrze kterou je ¢len-
skym statim umoznéno vyhradit ur€ité pozice (pfi ,zékladnich tzemné
samospravnych celcich®) pouze pro své vlastni obany. Autor se snaif
zjistit, zda pro umoznéni této vyhrady existuje legitimni davod nebo
nikoliv. Autor dochézi ke konstatovani, Ze legitimni duvod absentuje,
ve svétle ¢ehoz se snazi odhadnout skuteéné pfi¢iny toho, Ze takovéto
vyhrada tvoii soucast Evropského prava. Odpovéd na tuto otézku pak
neni pfekvapujici — ,politické pohnutky*. Clanek je uzavien autorovou
tvahou nad tim, jakou pozici mé predmétna vyhrada v pravu EU a jaky
je jeji vztah k evropské integraci. The paper is focused on analysis of
"national exemption" through which Member states are allowed to re-
serve certain elected posts in offices of basic local government units just
for their own citizens. The author is trying to find out whether there is
a legitimate reason to enable the exemption or not. The author states
that a legitimate reason is missing, in light of which he tries to ascer-
tain the real causes why such exemption constitutes part of European
Union’s law. The answer found is then unsurprising — it is for political
reasons. The paper is closed by the author’s reflection on what is the
position of the exemption in EU’s law and how it relates to European
integration.
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THE PARTICIPATION OF SELECTED
PERSONS OF SELF-GOVERNING INTEREST
GROUPS IN GOVERNANCE OF PUBLIC
PROPERTY

DAGMAR STREJCKOVA
d.strejckova@gmail.com
Masarykova univerzita, Pravnicka fakulta

Clanek se zabyva hospodafenim vybranych subjektd zadjmové samo-
spravy s vefejnym majetkem. Po vymezeni vefejného majetku,
pravni Upravy a postaveni univerzit a profesnich komor jako vefe-
jnopravnich korporaci s vlastnim majetkem, které hospodaii podle
vlastnfho rozpoctu, je pozornost vénovana zejména nékterym majetko-
pravnim specifikim hospodafeni s vefejnym majetkem. Ackoliv by
mové samospravy mélo spocivat ve vnitfnich pfedpisech, normotvorba
je v této oblasti zna¢né nedostatecné. The paper deals with public prop-
erty management of selected persons of self-governing interest groups.
Attention will be given to the specification of public property, legisla-
tion and legal status of universities and several professional chambers
that own property and manage their own budget, and to specifics of
legislation in the area of assets. Although the focus of regulation of
property management of selected persons of the self-governing interest
groups should lie in the internal regulations, lawmaking in this area
remains insufficient.
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THE JUDICIAL SELF-GOVERNMENT VERSUS
CITIZENS SOVEREIGNTY

JAN SKROBAK
janskrobak@gmail.com
Univerzita Komenského v Bratislave Pravnicka fakulta

Organizacné oddelenie sidnej moci od ostatnych zloziek $tatnej moci
je v pravnom State vSeobecne akceptovanym principom. Na posilnenie
garancii nezavislosti postavenia sudcov a vykonu stdnictva mé sluzit
aj institat sudcovskej alebo studnej samospravy, ktory je v Slovenskej
republike spomedzi organov, vykonavajacich spravu sudov, reprezento-
vany Sudnou radou Slovenskej republiky a sudcovskymi radami kreo-
vanymi pri jednotlivych stidoch. Vyznamné postavenie, pdsobnost a
pravomoci ma najmi Stidna rada Slovenskej republiky, ktorej postave-
nie je okrem iného upravené aj v Ustave Slovenskej republiky. Jej zloze-
nie je kon§truované tak, aby osem z jej osemnastich ¢lenov predstavo-
valo priamych reprezentantov sudcov vSeobecnych sidov Slovenskej re-
publiky a jeden z nich, predseda Studnej rady, je ¢lenom Sudnej rady
z titulu svojej funkcie ako predsedu Najvyssieho siidu Slovenskej repub-
liky. Na kreaciu Studnej rady Slovenskej republiky tak iné §tatne orgény
maju len obmedzeny dosah. Zrejme kli¢ovymi kompetenciami Stdnej
rady Slovenskej republiky st nasledovné agendy: -predkladat preziden-
tovi Slovenskej republiky navrhy kandidatov na vymenovanie sudcov a
navrhy na odvolanie sudcov, -rozhodovat o prideleni a prelozeni sud-
cov, -predkladat prezidentovi Slovenskej republiky névrhy na vymen-
ovanie predsedu Najvysgieho siidu Slovenskej republiky a podpredsedu
Najvyssieho sadu Slovenskej republiky a navrhy na ich odvolanie. Studna
rada sa tak podstatnou mierou podiela na kreovani reprezentantov sud-
nej moci v ramci v§eobecného stidnictva v Slovenskej republike. Je vSak
spravne, ak o ustanoveni sudcov rozhoduje organ, ktory je spolovice
kreovany sudcami? Nepodporuje sa tym uzavretost sudnictva, ktora
hrozi prerast az do akéhosi kastového systému? Neodporuje to us-
tavnym zakladom legitimity §tatnej, a teda aj sidnej moci, vyjadrenych
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poziadavkou, aby §tatna moc bola vykondvana volenymi zastupcami
obcanov? Su sudy Slovenskej republiky legitimnymi vykonavatelmi
Statnej moci? Je vobec spravne ¢o len uvazovat o samosprive osob,
ktoré sa poverené vykonom $tatnej moci? Mozno hovorit o samosprave
v inych pripadoch, ako v pripade korporativne organizovanych spolo¢en-
stiev 0s6b? Na tieto otdzky sa snaZzi tento prispevok aspon struéne
zodpovedat, pri¢om berie do uvahy aj rozmer problematiky tykajuici
sa poziadaviek zabezpecenia institucionalnej nezavislosti stidnej moci.
Organizational separation of judiciary from other components of state
power is a generally accepted principle in each state, in which the prin-
ciples of rule of law are accepted and applied. One of the means aimed
to strengthen the guarantees of independence of judges and of the exer-
cise of justice is the judicial self-government. In Slovak Republic, among
the administrative authorities to carry out the administration of justice,
judicial self-government bodies are the Judiciary Council of the Slo-
vak Republic and magisterial councils, which are established in various
courts. The Judiciary Council of the Slovak Republic has an important
role and significant functions and powers under the Constitution of the
Slovak Republic. Its composition is designed so, that eight members of
the Council (the Council has a total of eighteen members) are elected
representatives of judges of general courts in Slovak Republic. A ninth
member and chairman of the Council is the Chief Justice of the Slo-
vak Republic. Non-judicial state authorities of Slovak Republic do have
only limited opportunities to participate in creating of the Council. The
most important responsibilities of the Judiciary Council of the Slovak
Republic are the following agenda: -to present to the President of the
Slovak Republic proposals for candidates for appointment as judges, and
proposals for recall of judges, -to decide on the assignment or transfer of
judges, -to present to the President of the Slovak Republic proposals for
appointment of the Chief Justice of the Slovak Republic and the Deputy
Chief Justice of the Slovak Republic, and proposals for their recall. The
Judiciary Council of the Slovak Republic contributes significantly to
the appointing of representatives of the judiciary in general courts in
Slovakia. However, is it correct, that the half of the authority, which
decides on appointing judges, is composed of judges? Is the closeness of
the judiciary not increasing because of that? Do we not face a threat
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that the judiciary becomes a closed caste? Is this approach not incon-
sistent with the constitutional requirement, that citizens shall exercise
the state power through their elected representatives or directly? Are
the general courts of the Slovak Republic legitimate executors of state
power? Is the existence of self-governemnt of persons, carrying out state
power functions, acceptable? Is self-government conceivable, if there is
no corporate organized community of people carrying it out? These
are the key issues of this paper, which seeks to answer those questions,
but it also takes into account the constitutional requirement, that the
judiciary shall be independent of other state authorities at all levels.
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PUBLIC PARTICIPATION IN GOVERNANCE
DURING CRISIS SITUATIONS IN THE CZECH
REPUBLIC

RADIM VICAR
radim.vicar@unob.cz
Univerzita obrany, Fakulta ekonomiky a managementu, Katedra #izeni
lidskych zdroji

Tento prispévek se zabyva problematikou ucasti vefejnosti na spravé
vefejnych véci v Ceske republice. Zaméiuje se piitom na specifika
vykonu vefejné spravy za krizovych stavi, které jsou vyhlasovany v pii-
padé krizovych situaci. Piispévek zejména analyzuje vybranou pravni
Gpravu v této oblasti v Ceské republice a poukazuje na odlisnosti od
bézného fungovani vefejné spravy. This paper deals with public partic-
ipation in governance in the Czech Republic. It focuses on the specifics
of public administration during crisis states, which are announced in
the case of crisis situations. Paper analyzes some particular legislation
in this area in the Czech Republic, and highlights the differences from
the usual functioning of public administration.
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WHAT ROLES DO THE HUNGARIAN HUMAN
RIGHTS NGOS HAVE IN THE PUBLIC
PARTICIPATION IN GOVERNANCE?

EpiT VicH
editvigh@gmail.com
Széchenyi Istvan University Dedk Ferenc Faculty of Law and Political
Sciences

In my presentation I am concerned with the activities of Hungarian
human rights NGOs and my aim is to find answer to the questions by
what means, in what way can these organizations perform their mission,
how they could succeed. These organizations have three main groups of
activities: legal reform activities, communication and public education
activities and legal advice services and strategic litigation. I will discuss
these areas separately — with especial regard to the public participation
in the act making process — to call attention to certain anomalies of the
regulation.
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DIRECT EFFECT OF THE PROVISIONS OF
THE ENVIRONMENTAL IMPACT
ASSESSMENT DIRECTIVE.

Ve svém piispévku se zabyvam uplatnénim doktriny pfimého tc¢inku
v piipadé ustanoveni smérnice o posuzovani vlivii na zivotni prostiedi.
Obecné se zabyvam moznosti piimého uplathovini vybranych ¢lanka
smérnice, blize se zaméfuji na mozny piimy ucinék ¢lanku 10a smér-
nice v souvislosti s pfipadem Liinen — a to pfedevsim z perspektivy
nedostateéné implementace smérnice EIA v ¢Ceském pravnim #adu. I
am analysing the implications of the direct effect doctrine for the im-
plementation of the environmental law of the European Union on the
basis of the example of the environmental impact assessment directive.
I focus on two main issues — firstly, direct effect and provisions of the
EIA directive in general, mainly the application of article 10a and the
forthcoming ruling in the Liinen case, secondly, the compliance of the
Czech legal system with the EC law in the application of direct effect
in environmental matters.
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RIGHT TO INFORMATION ABOUT
MUNICIPALITY AND PROTECTION OF
PRIVACY IN RELATION TO THE
TRANSPARENT PUBLIC ADMINISTRATION

MARTA VRBOVA
134581 @mail. muni.cz
Pravnické fakulta Masarykovy univerzity

Mezi zakladni pilife dobré vefejné spravy vytvarejici soubor pozadavki
na kvalitni a odpovédnou vefejnou spravu v podminkach Ceské re-
publiky pat¥{ princip jeji transparentnosti (¢i otevienosti). Ten byva
v oblasti vefejného prava zpravidla vyjadien moznosti jakékoli os-
oby ziskat informace o ¢innosti ¢i fungovani statnich organt a organu
tGzemnich samosprav, véetné organti obci — zakladnich Gzemnich samo-
spravnych celki. Zajem na svobodném pristupu k informacim a
otevienosti vefejné spravy v8ak muze kolidovat také se zdjmem na
utajeni nékterych informaci, které méa vefejnd sprava k dispozici.
Pravni ¥ad Ceske republiky proto pfipousti z principu transparent-
nosti jisté vyjimky, a to k ochrané zajmu vefejnych, ale také k ochrané
soukromych zajmi adresatii plisobeni vefejné spravy projevujicich se
zejména v ochrané osobnich udaji, ochrané majetkovych poméri, in-
formaci o rodinném Zivoté ¢ jinych soukromych aktivit. Cilem predkl-
daného konferen¢niho pfispévku je proto poukizat na nékteré z problem-
atickych otézek ochrany soukromi, které vyvstavaji v souvislosti s up-
lathiovanim prava na informace o ¢innosti obci v podminkéch oteviené
verejné spravy. The principle of transparency in public administration
belongs to administrative law principles which represent a complex of
requirements on quality and responsible public administration in Czech
Republic. This principle represents an opportunity of any person to ob-
tain information about state administration authorities and local gov-
ernment bodies including municipal authorities. However the right to
information and transparency in public administration collide with some
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other public or private interests in non-disclosure some pieces of infor-
mation available to public administration. That’s why legal order allows
some exceptions from requirements on transparency in public adminis-
tration e.g. for the benefit of personal data protection, protection of
privacy or property owned. The aim of this present paper is to un-
derline some questionable situations of privacy protection that arise in
relation to the right to information about municipality and transparency
in public administration.
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LEGAL RETROACTIVITY AND
PREDICTABILITY OF LAW

PETR BoubDa
acidburn@seznam.cz
Masarykova univerzita, Pravnicka fakulta

Clanek se zabyva nékterymi problematickymi otazkami, které vyvstaly
v souvislosti s potfebou aplikovat princip zadkazu retroaktivity a princip
ochrany legitimniho o¢ekavani, na vybrané priklady (Mangold v Helm,
zmény zékona ¢. 180/2005 Sb., dodatefna srazkova dai pro majitele
fotovoltaickych elektraren) z pohledu soucasné pravni teorie. Article
describes several difficult questions that emerged in connection with the
necessity to applicate the principle of non-retroactivity of law and the
principle of legitimate expectations on selected cases (Mangold v Helm,
ammendments to the law number 180,/2005 Coll., additional taxation
of the owners of photovoltaic power plants) from the point of view of
the recent legal theory.
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RETROACTIVITY AND ANNUAL
RECONCILIATION OF HEALTH INSURANCE
CONTRIBUTIONS IN SLOVAKIA

DusSaN CURILA
dusancurila@gmail.com
Pravnicks fakulta Masarykovy univerzity

My contribution is focused on a legal instrument, which is very rare
in many modern legal systems. Nevertheless, a short time ago Slovak
Parliament codified a norm, which I consider to be retroactive. This
norm was published in 2009 without any discussion and it is connected
with a public health law, especially with annual reconciliation of health
insurance contributions. The annual reconciliation was revoked and it
caused many serious legal problems. This branch of law is very sensitive,
because it is very important to take steps toward reforms.
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BINDING EFFECT OF RETROACTIVE RULE
ON COURTS

JANA DURACINSKA
jana.duracinska@flaw.uniba. sk
Pravnicka fakulta Univerzity Komenského v Bratislave Katedra
obchodného a finan¢éného prava

Prispevok sa zameriava na ramcovy rozbor spitného poésobenia pravnej
normy, najma pokial ide o spatné pdsobenie pravnej normy obsiahnutej
v zakladnom pravnom predpise satkromného préava, v zakone ¢. 40/1964
Obdiansky zakonnik a dopad spitnej posobnosti na oblast sukromno-
pravnych vztahov a na subjekty tychto vztahov. V tejto suvislosti
poukazujeme v prispevku na rozpor medzi aplikiciou spitne posobiacej
pravnej normy prijatej eSte Federdlnym zhromazdenim Ceskoslovenskej
socialistickej republiky s ustavou Slovenskej republiky a otvarame
otazku, ¢i s sudy pri svojej rozhodovacej ¢innosti viazané spétne po-
sobiacou pravnou normou. This Article focuses on general analysis of
the binding effect of the retroactive legal rule, mainly on the retroactive
effect of legal rules contained in the basic private law regulatory Act
— Act 40/1964 Coll. Civil code and the effect of retroactivity on the
area of private- law relationships and on the subjects of these relation-
ships. In this context the Article adverts to the discrepancy between
application of retroactive legal rule passed by the Federal assembly of
Czechoslovak Socialist Republic in 1964 and the Constitution of Slovak
Republic and questions the courts liability to adhere in their decision
making to retroactive legal rule.
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RETROACTIVITY OF ACT NO. 160/2006

JAN KoLBA
kolba.jan@gmail.com
Masarykova univerzita, Pravnicka fakulta; Nejvyssi soud

Autor ve svém ptispévku piedevsim rozebird konkrétni retroaktivni us-
tanoveni zdkona upravujiciho pravo na pfiméfené zadostiuc¢inéni za ne-
majetkovou Gjmu vzniklou v diisledku nepiimérené dlouze vedeného
fizeni pred statnimi organy. V souvislosti s tim se ale vénuje i problem-
atice pravé zpétné u¢innosti v obecném slova smyslu i dopadim retroak-
tivnich ustanoveni do pravni sféry subjektti prava. Dospiva k zavéru,
ze zpétné Gcinné negativni dopady podobnych ustanoveni lze tolerovat
jediné tedy, projevuji-li se vyhradné v pravni sféfe toho, jenZ takové
pravidlo autoritativné zakotvil. This paper deals above all with an
analysis of the retroactive provision of the law of the Czech Republic
regulating the right to just satisfaction for non-pecuniary damage caused
by excessively long proceedings before state authorities. In this context
it also addresses the general difficulties relating to retroactivity and the
consequences of retroactive laws in the legal sphere of individuals. It
concludes that provisions establishing retroactively new obligations (du-
ties) can be acceptable only when launched against the author of such
a provision, e. g. against the state.
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FUTURE RETROACTIVITY

VERONIKA KUDROVA
veronikakudrova@gmail.com
Masarykova univerzita Pravnicks fakulta

Prispévek se zabyva zvlastnim druhem retroaktivity, ktera neexistuje
v piitomnosti, ale je ziejmé, Ze k ni dojde v budoucnu. Pointou je
zménitelnost urcitého atributu sankce v ¢ase, a to potom, co zapocalo
sankcionovatelné jednani. The contribution concerns the special case
of retroactivity, which does not exist in the present, but is about to
arise during the future. Point of this kind of retroactivity, titled as a
future retroactivity, is changeability in the time of one of the features
of sanction ensuing the moment when the unwanted behavior (which is
going to be sanctioned) is started.
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RETROACTIVE TAXATION OF THE
BUILDING SAVNINGS

KRISTYNA MULLEROVA
170019@mail. muni.cz
Masarykova univerzita Pravnicka fakulta

Moje prace se zabyvé retroaktivitou ve vztahu ke zdanéni stavebnfho
spofeni. Ke zdanéni stavebniho spofeni doslo v Ceske republice na zak-
ladé zakona €. 348/2010 Sb. Tento zakon vyvolal mnoho rozporuplnych
reakci. Momentalné je podana stiznost k Ustavnimu soudu, odptrci
namitaji protitistavnost zpétného zdanéni stavebniho spofeni. Legisla-
tivni rada vlady se ale vyjadrila, Ze jde o nepravou retroaktivitu a ta
jev Ceske republice mozna. Ve svém ¢lanku se pokousim tento prob-
lém pfiblizit a nastinit jeho feSeni. My work deals with retroactivity, in
relation to the taxation of building savings. The taxation of the build-
ing savings in the Czech Republic is regulated by Act No. 348/2010
Sb. This code has initiated many contradictory reactions. Actually a
complaint has been sent to the Constitutional Court, opponents of this
taxation argue that the re-taxation of the building savings is unconsti-
tutional. However the Government Legislative Council expressed the
opinion that it is a false retroactive. The false retroactive is allowed in
the Czech Republic. I try to approach this problem in my article and
outline its solution.
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LEGISLATIVE RETROACTIVITY IN COMMON
LAW COUNTRIES

Tento prispévek se zabyva retroaktivitou v zemich common law a dotyka
se zejména problematiky retroaktivity pravnich pfedpisi. Ukazuje, co
je mySleno ,retroaktivitou“ a co ,retrospektivou a nasledné analyzuje
argumenty proti retroaktivité a shrnuje argumenty, které by mohly os-
pravedlnit retroaktivni dopad legislativy alespon v nékterych pripadech.
Na zavér jsou predstaveny tustavni otdzky ve vztahu k retroaktivité
v zemich common law. This contribution deals with the retroactivity in
common law countries and concerns specifically the issue of the statu-
tory retroactivity. It shows what is understood by “retroactivity” and
“retrospectivity” and then, it analyzes presumptions against retroactiv-
ity and summarizes arguments which may justify the retroactive effect of
legislation at least in some circumstances. Finally, constitutional issues
relating to retroactivity in common law countries are presented.
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COMPARATIVE ANALYSIS OF
INTERTEMPORAL EFFECTS OF JUDICIAL
DECISIONS IN THE CZECH REPUBLIC AND
IN THE UK COMMON LAW LEGAL SYSTEM

MARTINA PECHACKOVA
martina.pechackova@gmail.com
Vysoka Skola ekonomicka v Praze Katedra podnikového a evropského
prava

Prispévek se zabyva problematikou intertemporalnich uc¢inkd soud-
nich rozhodnuti. Hlavni diiraz je kladen na komparaci retroaktivnich
dopadii soudnich rozhodnuti v Ceske republice a v systému common
law reprezentovaném Spojenym kralovstvim Velké Britanie a Severntho
Irska. V této souvislosti je pozornost vénovana rovnéz nékterym as-
pektim judikatury Soudniho dvora EU a Evropského soudu pro lid-
ski prava. Cilem pfispévku je nastinit situace, kdy je ve srovné-
vanych pravnich systémech retroaktivita soudnich rozhodnuti pfipustna
¢i dokonce nevyhnutelna. The paper discusses the intertemporal effects
of court decisions. The main focus is directed on comparative analysis
of retroactivity of judicial ruling in Czech law with common law legal
system represented by the UK as another EU member state. In this
respect, attention is also paid to some aspects of ECJ judgements or
ECHR decisions, respectively. The aim of the contribution is to provide
the outline of situations in which retroactive effect of judicial decisions
is permissible or even inevitable with reference to the relevant legal
systems being subject to comparison.
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CONCEPTION OF RETROAKTIVITY

MONIKA SMOLENOVA

§molenova@stonline.sk
UPJS Kogice, Pravnicka fakulta

Koncepcie spitnej Casovej pOsobnosti pravnej normy. Odpoved na
otdzku v akom pripade je pravny predpis retroaktivny, nachidzame
v jednotlivych koncepciach spétnej pésobnosti pravnej normy. V teorii
prava je za spéatna ¢asovi posobnost pravnej normy povazovana jej vlast-
nost posobit do minulosti. Této vlastnost pravnej normy je vieobecne
uznavand vo vsetkych koncepciach. Nejednotnost jednotlivych koncep-
cii je v spitnom zasahu do konkrétnych pravnych kategorii (ich ab-
sencia), alebo dalsie podmienky, zdévodiujice retroaktivitu pravnej
normy. Conception of the backward temporal effect of legal rule.We
find the answer to the question in what case is the legal rule retroactive
in individual conceptions of backward temporal effect of legal rule. In
legal theory the backward temporal effect of legal rule is characterized
by having effect into past. This characteristic of legal rule is generally
recognized in all conceptions. Disunion of individual conceptions has
backward interference into specific legal categories (their absence) or
further conditions reasoning retroaction of legal rule.
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THE PRINCIPLE OF "NULLA POENA SINE
LEGE" IN POLITICAL TRIAL

MICHAL SKERLE
m.skerle@seznam.cz
Pravnicka fakulta Masarykova univerzita

V zakladatelském obdobi komunistického rezimu v Ceskoslovensku se
vzedmula obrovski vlna nezékonnosti, z nichz nejvétsi byly tzv. pol-
itické procesy, tedy vykonstruovana soudni divadla, kterd rezim vedl
proti svym odptrcim. ObZalovani byli obvinéni z fady trestnych ¢ini,
které nespéchali a pfiznani k nim pak na nich bylo vynuceno krutymi
vyslechy a natlakem. Pii téchto procesech byly obzalovanych udileny
velmi vysoké tresty. V pribéhu procesii byla poruSena zna¢na Cast
tehdejstho pravniho fadu a byly hlavni ukizkou protipravniho jed-
nani tehdejsi statni moci. Tento piispévek nazird na politické procesy
z pohledu dodrzovani zasady ,nulla poena sine lege” a posouzeni vyse
trestii za ¢iny, k nim#Z se obZalovani pfiznali. In the period of the es-
tablishment of the Communist regime in Czechoslovakia a huge wave
of illegalities began. The worst of these illegalities were political trials,
constructed as a legal theatrical performance against communist oppo-
nents. The defendants were accused of many crimes, but they did not
commit these crimes and their confession to these crimes was obtained
by harsh interrogation and psychological coercion. In these trials the
most severe punishments were awarded. During political trials were vio-
lated many statutory instruments and it was an evidence of infringement
of Communist state power. Paper at the conference is about compliance
with the principle of ,nulla poena sine lege* in these trials.
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CONTROVERSIAL ISSUES OF
REPRESENTATION OF LIMITED LIABILITY
COMPANIES

PETRA JELINKOVA
petra.jelinkova.lawpartners@gmail.com
Masarykova univerzita Pravnicka fakulta

V prispévku si autorky kladou za cil provést analyzu dvou aktuél-
nich vykladovych otazek zastoupeni obchodnich spoleénosti, a to pii
konkrétni aplikaci z&vérii analyzy na jednéni spole¢nosti s rucenim
omezenym, resp. Clent jejich statutarnich organi.

V piispévku se autorky nejprve zaméii na rozbor prévni ipravy sm-
luvniho zastoupeni spolecnosti s ruenim omezenym de lege lata a na
analyzu jednoho z nejnovéjSich rozsudkt Nejvyssiho soudu Ceské re-
publiky z obdobi zaéatku tohoto roku, ktery se tykd moZnosti udileni
plnych moci mezi ¢leny statutarniho organu. Autorky se maji v amyslu
zamyslet v této Casti piispévku nad tim, kdy je a kdy neni zmocnéni
jednoho ¢lena jinym ¢lenem statutarniho organu spolecnosti s rucenim
omezenym mozné, a to i z hlediska miry odpovédnosti, kterd z daného
jednani na zakladé zmocnéni miZe vyvstat.

Dale se autorky zaméfi na otazku zakonného zastoupeni spolec¢nosti
s ruéenim omezenym a v soucasné dobé diskutovanou otézku tzv.
soub&hu funkei. Autorky provedou analyzy aktuélni soudni judikatury
zabyvajici se touto otazkou a pokusi se zejména prokizat, Ze tzv. soubéh
funkci pfi jednani jednatele spole¢nosti s ruc¢enim omezenym nebrani
platnosti pravniho tikonti spole¢nosti s ru¢enim omezenym. In the the-
sis the authors aim to analyze two current interpretation issues relating
to representation of limited liability companies, in particular aim to ap-
ply the respective conclusions on acting of limited liability companies,
respectively of members of their statutory bodies.

First, the authors focus on interpretation of the legal regulation of
contractual representation de lege lata and on analysis of a new decision
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of the Czech Supreme Court published earlier this year which deals with
granting power of attorneys by members of statutory bodies to each
other. The authors aim to consider in what situations it is possible to
grant power of attorneys among members of statutory bodies of limited
liability companies and why such granting power of attorney could not
be possible, in particular in relation to liability of an attorney.

In addition, the authors focus on the question of legal representation
of limited liability companies and currently discussed issue of so-called
“concurrence of functions”. The authors make analysis of current court
decisions regarding this question and try to prove, in particular, that the
concurrence of functions of an executive director of a limited liability
itself company does not cause invalidity of legal acts of the limited
liability company.




